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DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
Model  Uniform  Product  Liability  Act 
Introduction 

The  Department  of  Commerce 
publishes  herein  its  “Model  Uniform 
Product  Liability  Act.”  It  is  offered  for 
voluntary  use  by  the  states. 

This  Model  Law  will  help  to  assure 
that  persons  injured  by  unreasonably 
unsafe  products  receive  reasonable 
compensation  for  their  injuries.  It  should 
also  help  to  stabilize  product  liability 
insurance  rates. 

The  Model  Law,  if  enacted  by  the 
states,  would  introduce  uniformity  and 
stability  into  the  law  of  product  liability. 
This,  in  turn,  would  help  stabilize 
product  liability  insurance  rates. 
Uniformity  and  stability  in  this  area  are 
needed  because  product  liability 
insurance  rates  are  set  on  a  countrywide 
basis.  Thus,  product  liability  law  differs 
from  medical  malpractice,  automobile, 
and  other  standard  lines  of  liability. 

The  current  system  of  having 
individual  state  courts  develop  product 
liability  law  on  a  case-by-case  basis  is 
not  consistent  with  commercial 
necessity.  Product  tellers  and  insurers 
need  uniformity  in  product  liability  law 
so  they  will  know  the  rules  by  which 
they  are  to  be  judged.  At  the  same  time, 
product  users  are  entitled  to  the 
assurance  that  their  rights  will  be 
protected  and  will  not  be  restricted  by 
“reform”  legislation  formulated  in  a 
crisis  atmosphere.  Thus,  the  Model  Law 
meets  the  needs  of  product  users, 
sellers,  and  insurers. 

Background  of  the  Act 

The  Department  of  Commerce  chaired 
an  18-month  interagency  study  on  the 
topic  of  product  liability  and  published 
its  final  report  *  on  November  1. 1977. 

The  genesis  of  the  “Uniform  Product 
Liability  Act”  can  be  traced  directly  to 
the  Task  Force  study.  The  Task  Force 
found  that  uncertainties  in  the  tort- 
litigation  system  were  a  principal  cause 
of  the  product  liability  problem.  The 
“Task  Force  Report”  noted  that  a  few 
courts  had  come 

very  close  to  holding  that  the  tort-litigation 
system  should  provide  a  recovery  for  persons 
who  merely  proved  that  they  were  injured  by 
a  product  [and  that]  while  these  cases  appear 
to  be  relatively  few  in  number,  insurers  have 
regarded  them  as  quite  important  in  their 
pricing  practices.* 


•The  "Final  Report  (cited  as  the  “Task  Force 
Report")  of  the  Federal  Interagency  Task  Force  on 
Product  Liability"  (cited  as  the  “Task  Force"). 
*‘Task  Force  Report"  at  p.  1-27. 


The  “Task  Force  Report"  railed  for 
improvement  in  insurer  ratemaking 
practices  but  indicated  that  even  if  this 
were  done,  “the  specter  of  these  cases 
could  still  serve  as  an  arguable 
justification  for  increasing  premiums.”  ’ 
Decisions  supporting  this  view  continue 
to  appear. 

On  the  basis  of  the  “Task  Force 
Report,"  representatives  from  the  Office 
of  Management  and  Budget  and  the 
Domestic  Policy  Staff  of  the  White 
House  asked  Commerce  to  prepare  an 
options  paper  regarding  what  action,  if 
any,  the  Federal  Government  should 
take  to  address  the  product  liability 
problem.  That  paper  was  published  in 
the  Federal  Register  on  April  6, 1978.  43 
FR  14612  (1978).* 

One  of  Commerce’s  recommendations 
was  that  a  uniform  product  liability  law 
be  prepared.  The  overwhelming  majority 
of  public  comment  received  in  response 
to  the  “Options  Paper”  supported  this 
recommendation.  * 

On  July  20, 1978,  the  Administration 
announced  its  program  to  address  the 
product  liability  problem.  Included  in 
that  program  as  the  principal  long-range 
measure  was  the  drafting  of  a  model 
uniform  product  liability  law. 

On  January  12, 1979,  Commerce's 
“Draft  Uniform  Product  Liability  Law" 
was  published  in  the  Federal  Register 
for  public  comment.®  The  written 
commentary  received  by  Commerce 
regarding  the  Draft  Law  totals 
approximately  1500  pages,  representing 
240  separate  communications.* The 
Department  also  made  a  special  effort  to 
bring  the  Draft  Law  to  the  attention  of 
consumers.  Working  with  its  Director  of 
Consumer  Affairs  and  the  Office  of  the 
Special  Assistant  to  the  President  for 
Consumer  Affairs,  Commerce  conducted 
consumer  forums  in  Washington,  D.C., 
Detroit.  Los  Angeles,  and  Atlanta, 

In  addition  to  meeting  with  consumer 
groups,  the  drafters  of  this  Act  met  with 
representatives  of  product  seller  and 
insurer  groups  which  expressed  an 
interest  in  the  proposal.  The  Draft  Law 
was  also  reviewed  at  hearings  before 
the  Subcommittee  on  Oversight  and 
Minority  Enterprises  of  the  House 
Committee  on  Small  Business,  and 
before  the  Subcommittee  on  Consumer 
Protection  and  Finance  of  the  House 
Committee  on  Interstate  and  Foreign 
Commerce. 


’/rf. 

*  Public  comment  on  the  “Options  Paper"  was 
later  published  in  the  Federal  Register  on 
September  11, 1976.  43  FR  40438  (1978). 

*43  FR  40443. 

*44  FR  2996. 

’On  Tile.  Law  Library,  U.S.  Department  of 
Commerce. 


The  final  version  of  the  “Uniform 
Product  Liability  Act”  has  benefited 
substantially  from  its  review  by,  and 
input  from,  the  various  groups  affected 
by  the  product  liability  problem. 

Other  Sources  of  the  Act 

Apart  from  the  public  comment,  this 
Act  is  based  on  the  work  products  of  the 
Interagency  Task  Force  on  Product 
Liability,  including  its  “Final  Report,”  its 
“Legal  Study,”  its  "Industry  Study,”  and 
its  “Insurance  Study.”  *  Also,  a  thorough 
review  was  conducted  of  all  major  case 
law  and  law  review  literature  that  had 
been  published  since  the  time  of  the 
Task  Force’s  “Legal  Study.” 

As  will  be  apparent  from  the  Act’s 
section-by-section  analysis,  attention 
was  given  to: 

(1)  The  findings  of  the  extensive 
“I^oduct  Liability  Closed  Claims 
Survey”  conducted  by  the  Insurance 
Services  Office  in  1976-77; 

(2)  All  product  liability  legislation 
enacted  at  the  state  level,  plus  major 
proposals  introduced  in  state 
legislatures  in  the  past  two  years; 

(3)  Congressional  hearings  on  product 
liability  and  the  Report  of  the  House 
Subcommittee  on  Capital,  Investment 
and  Business  Opportunities  of  the 
Committee  on  Small  Business.  See  H.R. 
Report  No.  95-997, 95th  Cong.,  2d  Sess. 
(1978)  (Honorable  John  J.  LaFalce, 
Chairman);  and 

(4)  Privately  drafted  model  product 
liability  legislation. 

A  bibliography  of  some  of  the  major 
resources  considered  by  the  Department 
is  set  forth  in  Appendix  A. 

Criteria  for  the  Act 

The  criteria  •  utilized  in  evaluating  the 
provisions  of  the  Model  Law  were: 

(1)  To  ensure  that  persons  injured  by 
unreasonably  unsafe  products  receive 
reasonable  compensation  for  their 
injuries. 


•The  Task  Force's  reports  are  available  from  the 
National  Technical  Information  Service,  Springfield. 
Virginia  22161  (Attention;  SaletOesk).  Reference 
should  be  made  to  the  appropriate  accession 
number,  and  a  check  made  payable  to  NTIS  in  the 
proper  amount  should  be  enclosed: 

Final  Report— PB  273-220.  $20.00  (1  vol.)  (1977). 

Selected  Papers — PB  278-625,  $17.50  (1  vol.) 

(1978). 

Legal  Study— PB  263-601.  $31.25  (7  vol.)  (1977) 
(The  Research  Group.  Inc.). 

Legal  Study: 

Executive  Summary — PB  265-450,  $6.00  (first  of  7 
vol.)  (1977). 

.Industry  Study — PB  265-542.  $21.25  (2  vol.)  (1977) 
(Gordon  Associates.  Inc.). 

Insurance  Study— PB  263-600.  $9.00  (1  vol.)  (1977) 
(McKinsey.  Inc.). 

*A  more  extensive  discussion  of  these  criteria 
appears  in  the  ‘Task  Force  Report"  at  VII-29.  The 
criteria  are  also  set  forth  in  Subsection  103(C)  of  the 
Act  and  are  discussed  in  the  corresponding  section- 
by-section  analysis. 
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Many  proposed  alternatives  in 
product  liability  law  are  primarily 
justified  by  the  fact  that  they  contain 
“cost-saving  devices"  for  product 
liability  insurers  or  their  insureds. 
However,  these  projected  “cost  savings" 
must  be  balanced  against  the 
responsibility  of  a  product  seller  to 
provide  reasonable  compensation  to 
persons  harmed  by  unreasonably  unsafe 
products.  The  cost  of  an  accident  should 
be  shifted  from  a  claimant  to  a  product 
seller  when  there  is  a  logical  and 
articulated  rationale  for  deeming  it  (as 
compared  with  the  injured  individual  or 
society  at  large)  “responsible"  for  the 
claimant’s  injuries. 

(2)  To  ensure  the  availability  of 
affordable  product  liability  insurance 
with  adequate  coverage  to  product 
sellers  that  engage  in  reasonably  safe 
manufacturing  practices. 

Product  liability  law  should  attempt  to 
create  a  situation  in  which  affordable 
product  liability  insurance  is  available 
to  manufacturers  that  follow  reasonably 
safe  manufacturing  practices.  The  law 
should  not,  however,  be  modified  in 
order  to  provide  such  insurance  to 
manufacturers  who  are  unwilling  or 
unable  to  follow  reasonably  safe 
manufacturing  practices. 

(3)  To  place  the  incentive  for  loss 
prevention  on  the  party  or  parties  who 
are  best  able  to  accomplish  that  goal. 

Part  of  the  product  liability  problem 
has  been  caused  by  unsafe 
manufacturing  practices.  Obviously,  it  is 
in  the  interest  of  all  groups  affected  by 
the  product  liability  problem  to  reduce 
the  number  of  accidents  caused  by 
products.  The  Task  Force  study  showed 
that  product  liability  law  can  help  bring 
about  this  goal.  The  threat  of  tort 
liability  and  product  liability  judgments 
has  prompted  manufacturers  to  make  a 
greater  effort  to  produce  safe  products. 
Nevertheless,  existing  state  product 
liability  law  does  not  always  place  the 
incentive  for  loss  prevention  on  the 
party  or  parties  who  can  best  achieve 
that  goal. 

The  decision  of  where  to  place  the 
incentive  for  loss  prevention  was  not  an 
easy  one,  and  at  least  two  factors 
helped  determine  the  drafters'  decision. 
One  was  based  on  pure  economics — 
which  party  can  prevent  the  loss  at 
lowest  cost?  Economic  analysis  of 
preliminary  drafts  of  this  Act  were 
helpful  in  this  consideration. 

A  second  factor  focused  on  the 
question  of  who  is  in  the  best  practical 
position  to  prevent  a  product-related 
harm.  This  consideration  may  be  at 
counterpoint  with  pure  economic 
analysis.  Sometimes  a  product  seller 
may  be  in  a  better  practical  position  to 
implement  a  loss  prevention  technique 


although  a  product  user  could 
theoretically  do  so  at  a  lesser  cost. 

(4)  Td  expedite  the  reparations 
process  from  the  time  of  injury  to  the 
time  the  claim  is  paid. 

Delays  in  the  reparations  process  do 
not  serve  any  social  interest.  Seriously 
injured  claimants  can  ill  afford  to 
endure  long  delays  between  the  time  of 
their  injury  and  the  time  they  are  paid. 
Therefore,  the  Act  has  placed  emphasis 
on  arbitration  and  other  means  that  will 
help  expedite  the  reparations  process. 

(5)  To  minimize  the  sum  of  accident 
costs,  prevention  costs,  and  transaction 
costs. 

The  goal  of  minimizing  accident, 
prevention,  and  transaction  costs,  while 
worthwhile,  is  not  easy  to  fulHll  within 
the  tort-litigation  system.  For  example, 
one  can  minimize  “transaction  costs"  by 
abolishing  trial  by  jury.  However,  this 
would  be  at  the  expense  of  other 
societal  values  which  are  particularly 
important  in  product  liability  cases,  such 
as  the  need  for  the  individualized 
judgment  of  cases  and  the  experience  of 
ordinary  persons  in  making  those 
judgments.  Nevertheless,  this 
consideration  was  significant  enough  to 
weigh  in  formulating  the  Act. 

(6)  To  use  language  that  is 
comparatively  clear  and  concise. 

Many  product  liability  proposals  that 
appear  sound  when  stated  in  a  broad 
and  general  manner  break  down  when 
one  focuses  on  the  practicality  of  their 
implementation.  In  drafting  the  Act, 
practicality,  together  with  conciseness 
and  clarity  of  language,  were  important 
goals.  The  Act  was  drafted  as  a 
guideline  for  courts,  not  as  a  detailed 
legal  contract  between  product  seller 
and  user. 

Other  considerations  were  utilized  in 
the  process  of  formulating  each  of  the 
provisions.  They  are  highlighted  in  the 
section-by-section  analysis  that 
accompanies  the  Act.  Again,  permeating 
the  discussion  of  each  provision  is  the 
concern  that  it  is  fair  to  all  groups 
having  an  interest  in  the  product 
liability  problem. 

It  is  important  to  understand  the  basic 
philosophy  that  underlies  the  Act. 
Product  liability  law  is  a  branch  of  the 
law  of  torts.  Its  function  is  to  shift  the 
cost  of  an  accident  from  a  claimant  to  a 
defendant  when  the  latter  is  deemed 
“responsible"  for  the  claimant's  injuries. 
This  “responsibility”  should  be  dehned 
in  terms  that  everyone  can  understand. 
Product  liability  law  should  indicate 
why  a  particular  individual  product 
seller  was  sufficiently  blameworthy  that 
it  should  bear  the  cost  of  that  injury. 

Tort  law  is  not  a  compensation 
system  similar  to  Social  Security  or 


Worker  Compensation.  A  product  seller 
should  not.  through  the  medium  of  tort 
law.  be  asked  to  pay  merely  because  its 
product  caused  an  injury.  If  a  social 
judgment  is  made  that  product  sellers 
are  to  bear  the  costs  of  all  injuries 
caused  by  their  products,  it  would  be  far 
more  efficient  to  make  purchasers  of 
products  third-party  beneficiaries  of 
product  sellers’  insurance  policies  as  is 
the  case  with  other  compensation 
systems.  Such  systems  also  utilize  cost¬ 
saving  devices  such  as  limiting  recovery 
for  lost  earnings,  eliminating  recovery 
for  pain  and  suffering,  and  abolishing 
the  collateral  source  rule.  In  contrast, 
product  liability  law,  with  its  full  tort 
law  recovery,  reflects  the  social 
judgment  that  liability  should  be 
imposed  only  when  it  is  fair  to  hold  the 
individual  product  seller  responsible  for 
an  injury. 

This  proposal  is  offered  in  the  hope 
that  it  will  stabilize  product  liability  law 
and  benefit  product  sellers  and  users 
alike. 

C.  L.  Haslam, 

General  Counsel,  Department  of  Commerce.. 
Victor  E.  Schwartz, 

Chairman,  Task  Force  on  Product  Liability 
and  Accident  Compensation. 

Outline:  Uniform  Product  Liability  Act 
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Preamble. 

Sec.  100.  Short  Title. 

Sec.  101.  Findings. 

Sec.  102.  Definitions. 

(A)  Product  Seller. 

(B)  Manufacturer. 

(C)  Product. 

(D)  Product  Liability  Claim. 

(E)  Claimant. 

(F)  Harm. 

(G)  Reasonably  Anticipated  Conduct. 

(H)  Preponderance  of  the  Evidence. 

(I)  Clear  and  Convincing  Evidence. 

(j)  Reckless  Disregard. 

(K)  Express  Warranty. 

Sec.  103.  Scope  of  this  Act. 

Sec.  104.  Basic  Standards  of  Responsibility 
for  Manufacturers. 

(A)  Unsafe  in  Construction. 

(B)  Unsafe  in  Design. 

(C)  Warnings  or  Instructions. 

(D)  Express  Warranty. 

Sec.  105.  Basic  Standards  of  Responsibility 
for  Product  Sellers  Other  Than 
Manufacturers. 

Sec.  106.  Unavoidably  Dangerous  Aspects 
of  Products. 

Sec.  107.  Relevance  of  Industry  Custom, 
Safety  or  Performance  Standards,  and 
Practical  Technological  Feasibility. 

Sec.  108.  Relevance  of  Legislative  or 
Administrative  Regulatory  Standards  and 
Mandatory  Government  Contract 
Specifications. 

Sec.  109.  Notice  of  Possible  Claim 
Required. 

Sec.  110.  Length  of  Time  Product  Sellers 
Are  Subject  to  Liability. 

(A)  Useful  Safe  Life. 
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(B)  Statute  of  Repose. 

(C)  Statute  of  Limitation. 

Sec.  111.  Comparative  Responsibility  and 
Apportionment  of  Damages.  ^ 

(A)  Comparative  Responsibility. 

(B)  Apportionment  of  Damages. 

Sec.  112.  Conduct  Affecting  Comparative 
Responsibility. 

(A)  Failure  to  Discover  a  Defective 
Condition. 

(B)  Use  of  a  Product  With  a  Known 
Defective  Condition. 

(C)  Misuse  of  a  Product. 

(D)  Alteration  or  Modification  of  a  Product. 

Sea  113.  Multiple  Defendants:  Contribution 

and  Implied  Indemnity. 

Sec.  114.  Relationship  Between  Product 
Liability  and  Worker  Compensation. 

Sec.  115.  Sanctions  Against  the  Bringing  of 
Frivolous  Claims  and  Defenses. 

Sec.  116.  Arbitration. 

(A)  Applicability. 

(B)  Rules  Governing. 

(C)  Arbitrators. 

(D)  Arbitrators’  Powers. 

(E)  Commencement. 

(F)  Evidence. 

(G)  Transcript  of  Proceeding. 

(H)  Arbitration  Decision  and  Judgment. 

(I)  Trial  Following  Arbitration. 

Sec.  117.  Expert  Testimony. 

(A)  Appointment  of  Experts. 

(B)  Compensation. 

(C)  Disclosure  of  Appointment. 

(D)  Parties'  Selection  of  Own  Experts. 

(E)  Pre-Trial  Evaluation  of  Experts. 

Sec.  118.  Non-Pecuniary  Damages. 

Sec.  119.  The  Collateral  Source  Rule. 

Sec.  120.  Punitive  Damages. 

Sec.  121.  Severance  Clause. 

Sec.  122.  Effective  Date. 

Uniform  Product  Liability  Act 

Code 

Preamble 

This  Act  sets  forth  uniform  standards 
for  state  product  liability  tort  law.  It 
does  not  cover  all  issues  that  may  be 
litigated  in  product  liability  cases; 
rather,  it  focuses  on  those  where  the 
need  for  uniform  rules  is  the  greatest. 
The  principal  purposes  of  the  Act  are  to 
provide  a  fair  balance  of  the  interests  of 
both  product  users  and  sellers  and  to 
eliminate  existing  confusion  and 
uncertainty  about  their  respective  legal 
rights  and  obligations.  The  fulfillment  of 
these  goals  should  help,  first,  to  assure 
that  persons  injured  by  unreasonably 
unsafe  products  will  be  adequately 
compensated  for  their  injuries  and, 
second,  to  make  product  liability 
insurance  more  widely  available  and 
affordable,  with  greater  stability  in  rates 
and  premiums. 

*  «  «  *  * 

Analysis 

Preamble 

The  importance  this  Act  places  on 
increasing  the  degree  of  certainty  in  the 


product  liability  litigation  process  is 
tempered  by  the  recognition  that,  even 
with  nationwide  adoption  of  a  uniform 
code,  its  application  may  vary  from 
state  to  state  on  some  issues.  One  of  the 
Act’s  goals,  the  development  of  a  fair 
balance  of  interests,  has  been  achieved 
by  applying  the  general  criteria  set  forth 
in  Subsection  103(C]  of  the  Act  and  by 
revising  the  Hrst  draft  of  the  Act  (see  44 
FR  2996  (1979))  in  light  of  the  public 
comment  it  generated.  A  second  goal  is 
to  promote  a  greater  degree  of  certainty 
than  exists  imder  the  present  system. 
This  can  be  achieved  if  the  Act  is 
adopted  by  the  states  in  which  a 
substantial  majority  of  product  liability 
claims  are  brought. 
***** 

Code 

Sec.  100.  Short  Title 

This  Act  shall  be  known  and  may  be 
cited  as  the  “Uniform  Product  Liability 
Act.” 

***** 

Analysis 

Sec.  100.  Short  Title 

This  is  the  customary  “short  title” 
provision.  It  may  be  placed  wherever 
state  legislative  practice  dictates.  If  a 
state  legislature  introduces  parts  of  the 
“Uniform  Product  Liability  Act”  as 
separate  measures,  the  short  title  should 
be  adjusted  accordingly. 

*  *  *  *  .  * 

Code 

Sec.  101.  Findings 

(A)  Sharply  rising  product  liability 
insurance  premiums  have  created 
serious  problems  in  commerce  resulting 
in: 

(1)  Increased  prices  of  consumer  and 
industrial  products; 

(2)  Disincentives  for  innovation  and 
for  the  development  of  high-risk  but 
potentially  beneficial  products; 

(3)  An  increase  in  the  number  of 
product  sellers  attempting  to  do 
business  without  product  liability 
insurance  coverage,  thus  jeopardizing 
both  their  continued  existence  and  the 
availability  of  compensation  to  injured 
persons;  and 

(4)  Legislative  initiatives  enacted  in  a 
crisis  atmosphere  that  may,  as  a  result, 
unreasonably  curtail  the  rights  of 
product  liability  claimants. 

(B)  One  cause  of  these  problems  is 
that  product  liability  law  is  fraught  with 
uncertainty  and  sometimes  reflects  an 
imbalanced  consideration  of  the 
interests  it  affects.  The  rules  vary  from 
jurisdiction  to  jurisdiction  and  are 
subject  to  rapid  and  substantial  change. 


These  facts  militate  against 
predictability  of  litigation  outcome. 

(C)  Insurers  have  cited  this 
uncertainty  and  imbalance  as 
justiHcations  for  setting  rates  and 
premiums  that,  in  fact,  may  not  reflect 
actual  product  risk  or  liability  losses. 

(D)  Ifroduct  liability  insurance  rates 
are  set  on  the  basis  of  countrywide, 
rather  than  individual  state,  experience. 
Insurers  utilize  countrywide  experience 
because  a  product  manufactured  in  one 
state  can  readily  cause  injury  in  any  one 
of  the  other  states,  the  District  of 
Columbia,  or  the  Commonwealth  of 
Puerto  Rico.  One  ramification  of  this 
practice  is  that  there  is  little  an 
individual  state  can  do  to  solve  the 
problems  caused  by  product  liability. 

(E)  Uncertainty  in  product  liability 
law  and  litigation  outcome  has  added  to 
litigation  costs  and  may  put  an 
additional  strain  on  the  judicial  system. 

(F)  Recently  enacted  state  product 
liability  legislation  has  widened  existing 
disparities  in  the  law. 
***** 

Analysis 

Sec.  101.  Findings 

Chapters  VI  and  VII  of  the  “Final 
Report  of  the  Interagency  Task  Force  on 
Product  Liability”  (hereinafter  cited  as 
“Task  Force  Report")  provide  support 
for  most  of  the  findings  made  here. 
Additional  support  comes  from  the 
Report  of  the  Subcommittee  on  Capital, 
Investment,  and  Business  Opportunities, 
“Product  Liability  Insurance,”  H.R.  Rep. 
No.  95-997,  95th  Cong.,  2d  Sess.  (1978) 
(Honorable  John  J.  LaFalce,  Chairman) 
(hereinafter  cited  as  “LaFalce 
Subcommittee  Report”).  Among  other 
things,  the  “LaFalce  Subcommittee 
Report”  called  for  clariflcation  and 
simplification  of  “present  tort  law 
relating  to  product  liability  by 
formulating  Federal  standards  to  be 
adopted  by  the  States.  .  .  .”/c/.  at76 

Individual  state  studies  on  product 
liability  conducted  in  Missouri  (Report 
of  the  Senate  Select  Committee  on 
Product  Liability,  1977),  Illinois 
(Judiciary  I  Subcommittee  on  Product 
Liability:  Report  and 
Recommendations — ^Part  1,  undated), 
Georgia  (Report  of  the  Senate  Products 
Liability  Study  Committee,  1978),  Maine 
(Governor’s  Task  Force,  1978),  Michigan 
(Department  of  Commerce  Task  Force 
on  ^oduct  Liability  Insurance,  1978), 
and  Wisconsin  (Product  Liability:  An 
Overview,  Wisconsin  Legislative 
Council  Staff,  1978)  provide  additional 
support  for  individual  findings. 

Tlie  Maine  and  Georgia  reports 
emphasize  that  individual  state  tort 
reforms  can  do  little  to  affect  the 
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product  liability  problem.  This 
conclusion  was  reaffirmed  in  Governor 
Crasso’s  message  vetoing  a  product 
liability  tort  bill  passed  by  the 
Connecticut  legislature  in  1978,  and 
Governor  Brown’s  message  vetoing  a 
product  liability  tort  bill  passed  by  the 
California  legislature  in  1979.  Both 
messages  stressed  that  uncoordinated, 
individual  state  tort  action  will  not 
stabilize  product  liability  insurance 
rates. 

More  specific  references  to  the 
findings  of  this  Section  appear  in  the 
following  citations  keyed  to  the  various 
findings  in  each  Subsection: 

101  (A)  (1)  ‘Task  Force  Report”  at  V- 
19,  VI-27-28. 

(2)  "Task  Force  Report"  at  VI-28-32. 

(3)  “Task  Force  Report”  at  VI-2-26. 

(4)  “Options  Paper  on  Product 
Liability  and  Accident  Compensation 
Issues."  43  FR  14612-14  (1978):  “Georgia 
Report”,  Appendix  B;  Johnson, 

“Products  Liability  ‘Reform’:  A  Hazard 
to  Consumers,"  56  “N.C.  L.  Rev.”  677 
(1978):  Phillips.  “A  Synopsis  of  the 
Developing  Law  of  Ftoducts  Liability,” 

28  “Drake  L  Rev.”  317,  388  (1979); 
CommenL  “State  Legislative 
Restrictions  on  Product  Liability 
Actions,”  29  “Mercer  L.  Rev.”  619  (1978). 
See  also  “Federal-State  Product  Liability 
Legislation  for  Client  and  Counsel,” 
Federal-State  Reports,  Inc.  (1977-79). 

101(B)  “Task  Force  Report”  at  1-26-28, 
VII-15-17;  “LaFalce  Subcommittee 
Report”  at  72:  “Michigan  Department  of 
Commerce  Task  Force  on  Product 
Liability  Insurance  Report”  at  6  (1978). 

(C)  Task  Force  “Insurance  Study”  at 
IV-88  (citing  uncertainty);  “Task  Force 
Report”  at  V-48-49  (relationship  of 
premium  to  risk). 

(D)  “Task  Force  Report”  at  1-28; 

“Maine  Report”  at  23. 

(E)  “Task  Force  Report”  at  VII-214-16: 
see  also  Insurance  Services  Office, 
“Product  Liability  Closed  Claims 
Survey”  (hereinafter  cited  as  “ISO 
Closed  Claims  Survey”)  at  118-30  (1977).  • 

(F)  See  “Federal-State  Product 
Liability  Legislation  for  Client  and 
Counsel,”  Federal-State  Reports,  Inc. 
(1977-79);  “Product  Liability  Trends,”  at 
97-98. 104-05, 157-58  (The  Research 
Group,  Inc.,  1978);  “Business  Insurance,” 
July  23, 1979  at  31;  see  also  “Wisconsin 
Report”  at  29-37  (describing  25  separate 
bills  on  product  liability  introduced  in 
one  legislative  session). 

Code 

Sec.  102.  Definitions 

(A)  Product  Seller.  “Product  seller” 
means  any  person  or  entity  that  is 
engaged  in  the  business  of  selling 
products,  whether  the  sale  is  for  resale. 


or  for  use  or  consumption.  The  term 
includes  a  manufacturer,  wholesaler, 
distributor,  or  retailer  of  the  relevant 
product.  The  term  also  includes  a  party 
who  is  in  the  business  of  leasing  or 
bailing  such  products. 

The  term  “product  seller”  does  not 
include: 

(1)  A  seller  of  real  property,  unless 
that  person  is  engaged  in  the  mass 
production  and  sale  of  standardized 
dwellings  or  is  otherwise  a  product 
seller. 

(2)  A  provider  of  professional  services 
who  utilizes  or  sells  products  within  the 
legally  authorized  scope  of  its 
professional  practice.  A  non¬ 
professional  provider  of  services  is  not 
included  unless  the  sale  or  use  of  a 
product  is  the  principal  part  of  the 
transaction,  and  the  essence  of  the 
relationship  between  the  seller  and 
purchaser  is  not  the  furnishing  of 
judgment  skill,  or  services; 

(3)  A  commercial  seller  of  used 
products  who  resells  a  product  after  use 
by  a  consumer  or  other  product  user, 
provided  the  used  product  is  in 
essentially  the  same  condition  as  when 
it  was  acquired  for  resale;  and 

(4)  A  finance  lessor  who  is  not 
otherwise  a  product  seller.  A  “finance 
lessor”  is  one  who  acts  in  a  Rnancial 
capacity,  who  is  not  a  manufacturer, 
wholesaler,  distributor,  or  retailer,  and 
who  leases  a  product  without  having  a 
reasonable  opportunity  to  inspect  and 
discover  defects  in  the  product,  under  a 
lease  arrangement  in  which  the 
selection,  possession,  maintenance,  and 
operation  of  the  product  are  controlled 
by  a  person  other  than  the  lessor. 

(B)  Manufacturer.  “Manufacturer” 
includes  a  product  seller  who  designs, 
produces,  makes,  fabricates,  constructs, 
or  remanufactures  the  relevant  product 
or  component  part  of  a  product  before 
its  sale  to  a  user  or  consumer.  It  includes 
a  product  seller  or  entity  not  otherwise  a 
manufacturer  that  holds  itself  out  as  a 
manufacturer. 

A  product  seller  acting  primarily  as  a 
wholesaler,  distributor,  or  retailer  of  a 
product  may  be  a  “manufacturer”  but 
only  to  the  extent  that  it  designs, 
produces,  makes,  fabricates,  constructs, 
or  remanufactures  the  product  before  its 
sale. 

(C)  Product.  “Product”  means  any 
object  possessing  intrinsic  value, 
capable  of  delivery  either  as  an 
assembled  whole  or  as  a  component 
part  or  parts,  and  produced  for 
introduction  into  trade  or  commerce. 
Human  tissue  and  organs,  including 
human  blood  and  its  components,  are 
excluded  from  this  term. 

The  “relevant  product”  under  this  Act 
is  that  producL  or  its  component  part  or 


parts,  which  gave  rise  to  the  product 
liability  claim. 

(D)  Product  Liability  Claim.  “Product 
liability  claim”  includes  any  claim  or 
action  brought  for  harm  caused  by  the 
manufacture,  production,  making, 
construction,  fabrication,  design, 
formula,  preparation,  assembly, 
installation,  testing,  warnings, 
instructions,  marketing,  packaging, 
storage,  or  labeling  of  the  relevant 
product.  It  includes,  but  is  not  limited  to, 
any  action  previously  based  on:  strict 
liability  in  tort;  negligence;  breach  of 
express  or  implied  warranty;  breach  of, 
or  failure  to,  discharge  a  duty  to  warn  or 
instruct,  whether  negligent  or  innocent; 
misrepresentation,  concealment,  or 
nondisclosure,  whether  negligent  or 
innocent;  or  under  any  other  substantive 
legal  theory. 

(E)  Claimant.  “Claimant”  means  a 
person  or  entity  asserting  a  product 
liability  claim,  including  a  wrongful 
death  action,  and,  if  the  claim  is 
asserted  through  or  on  behalf  of  an 
estate,  the  term  includes  claimant’s 
decedent.  “Claimant”  includes  any 
person  or  entity  that  suffers  harm. 

(F)  Harm.  “Harm”  includes:  (1) 
damage  to  property;  (2)  personal 
physical  injuries,  illness  and  death;  (3) 
mental  anguish  or  emotional  harm 
attendant  to  such  personal  physical 
injuries,  illness  or  death;  and  (4)  mental 
anguish  or  emotional  harm  caused  by 
the  claimant’s  being  placed  in  direct 
personal  physical  danger  and 
manifested  by  a  substantial  objective 
symptom.  The  term  “harm”  does  not 
include  direct  or  consequential 
economic  loss. 

(G)  Reasonably  Anticipated  Conduct. 
“Reasonably  anticipated  conduct” 
means  the  conduct  which  would  be 
expected  of  an  ordinary  reasonably 
prudent  person  who  is  likely  to  use  the 
product  in  the  same  or  similar 
circumstances. 

(H)  Preponderance  of  the  Evidence. 

“A  preponderance  of  the  evidence”  is 
that  measure  or  degree  of  proof  which, 
by  the  weight,  credit,  and  value  of  the 
aggregate  evidence  on  either  side, 
establishes  that  it  is  more  probable  than 
not  that  a  fact  occurred  or  did  not  occur. 

(I)  Clear  and  Convincing  Evidence. 
“Clear  and  convincing  evidence”  is  that 
measure  or  degree  of  proof  that  will 
produce  in  the  mind  of  the  trier  of  fact  a 
Hrm  belief  or  conviction  as  to  the 
allegations  sought  to  be  established. 

This  level  of  proof  is  greater  than  mere 
“preponderance  of  the  evidence.”  but 
less  than  proof  beyond  a  reasonable 
doubt. 

(J)  Reckless  Disregard.  “Reckless 
disregard”  means  a  conscious 
indifference  to  the  safety  of  persons  or 
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entities  that  might  be  harmed  by  a 
product. 

(K)  Express  Warranty.  “Express 
warranty”  means  any  positive 
statement,  affirmation  of  fact,  promise, 
description,  sample,  or  model  relating  to 
the  product. 

Analysis 

Sec.  102.  Definitions 

(A)  Product  Seller.  “Product  seller” 
includes  any  party  in  the  regular 
commercial  distribution  chain.  It  does 
not  include  the  occasional  private  seller. 
This  is  in  accord  with  the  “Restatement 
(Second)  of  Torts”  Section  402A, 
Comment  f  (1965).  The  term  also 
includes  lessors  (except  finance  lessors) 
and  bailors  of  products,  in  accord  with 
the  majority  of  decisions  that  have 
addressed  the  issue.  See  Annot.,  52 
“A.LR.ad”  121  (1973):  “Francioni  v. 
Gibsonia  Truck  Corp.,”  472  Pa.  362,  372 
A.2d  736  (1977)  (finance  lessor);  Fraser, 
“Application  of  Strict  Tort  Liability  to 
the  Leasing  Industry,”  34  “Bus.  Law.” 

605  (1979). 

The  Act  excludes  the  seller  of  real 
property  from  its  coverage,  except  for  a 
builder-vendor  engaged  in  the  mass 
production  and  sale  of  standardized 
dwellings,  including  modular  homes.  See 
“Schipper  v.  Levitt  &  Sons,"  44  N.J.  70, 
207  A.2d  314  (1965);  “Berman  v. 
Watergate  West,  Inc.,”  391  A.2d  1351 
(D.C.  1978)  (extending  “Schipper”  to 
cooperative  apartments);  “Fuqua 
Homes,  Inc.  v.  Evanston  Bldg.  &  Loan 
Co..”  52  Ohio  App.  2d  399,  370  N.E.2d 
780  (1977)  (modular  homes).  But  see 
“Wright  V.  Creative  Corp.,”  30  Colo. 

App.  575,  498  P.2d  1179  (1972)  (rejecting 
“Schipper”).  The  potential  liability  of 
sellers  of  real  property  not  engaged  in 
such  large-scale  operations  is  left  to 
each  state's  laws  governing  real 
property  transactions.  However,  all 
sellers  of  building  materials,  furnishings, 
appliances,  and  other  products  made 
part  of  improvements  to  real  property 
are  not  exempted  from  the  coverage  of 
the  Act.  See  Maldonado,  “Builder 
Beware:  Strict  Tort  Liability  for  Mass 
Produced  Housing,  7  Real  Estate  L.  J.” 
283  (1979). 

The  Act  also  excludes  from  its 
coverage  the  provider  of  professional 
services  when  a  product  is  utilized  or 
sold  as  part  of  the  rendition  of  such 
services.  Compare  “Barbee  v.  Rogers,” 
425  S.W.2d  342  (Tex.  1968),  with 
“Newmark  v.  Gimbel's,  Inc.,”  54  N.J.  585, 
258  A.2d  697  (1969)  (differentiating 
“sales-service  hybrid  transaction”  of  a 
beautician  from  “professional 
ministration”  of  a  physician  or  dentist). 
The  majority  of  current  decisions  look  to 
the  factual  circumstances  of  each  case 


and  generally  exclude  persons 
exercising  professional  judgment  within 
their  legally  authorized  scope  of 
practice.  Thus,  in  the  absence  of  any 
product  preparation  or  modification,  of 
any  representation  by  service  providers 
that  the  products  are  their  own,  or  of 
warranty,  the  courts  have  generally  not 
applied  product  liability  doctrines  where 
the  provider  is  called  upon  to  exercise 
such  professional  judgment.  However, 
appropriate  remedies  may  be  available 
to  injured  parties  under  other  theories  of 
law,  including  malpractice.  See  “Batiste 
V.  American  Home  Prods.  Corp.,”  32 
N.C.  App.  1,  231  S.E.2d  269  (1977). 

Consequently,  it  is  the  intent  of  the 
drafters  of  this  Act  that  professionals, 
such  as  pharmacists,  physicians, 
optometrists,  and  opticians,  should  not 
be  considered  product  sellers  in  those 
circumstances  where  they  are  selling  a 
product  while  acting  within  their  legally 
authorized  scope  of  professional 
practice.  See  “Bichler  v.  Willing,”  5  App. 
Div.  2d  331,  397  N.Y.S.2d  57  (1977); 
“Batiste  v.  American  Home  Prods. 
Corp.,”  supra.  In  addition,  pharmacists 
or  other  professionals,  employed  by  and 
working  within  the  scope  of  their 
employment  for  a  hospital  or  other 
health-related  facility,  would  not  be 
considered  product  sellers  within  this 
context  since  they  would  be  rendering  a 
part  of  the  overall  services  of  such 
facilities. 

'  On  the  other  hand,  a  pharam^cist  or 
other  professional  who  is  engaged  in  a 
commercial,  non-professional  sales 
transaction,  such  as  the  sale  of  perfume 
or  photographic  film,  would  be 
considered  a  product  seller.  Thus,  the 
Act  states  that  a  party  shall  be 
considered  a  product  seller  when  the 
sale  of  a  product  is  the  principal  part  of 
the  transaction  and  when  the  essence  of 
the  relationship  between  the  buyer  and 
seller  is  not  the  furnishing  of  a 
professional  skill  or  service.  See  Annot., 
2  “A.L.R.  3d”  1425  (1970). 

With  respect  to  non-professional 
services,  when  the  sale  of  a  product  is 
the  principal  part  of  the  transaction,  and 
the  essence  of  the  relationship  is  not  the 
furnishing  of  judgment,  skill,  or  services, 
the  non-manufacturer  product  seller  is 
responsible  under  Section  105  of  this 
Act.  Therefore,  when  a  non-professional 
service,  such  as  application,  installation, 
or  dealer  preparation,  is  an  incidental 
part  of  the  overall  transaction  of  sale  of 
a  product,  the  provisions  of  Section  105 
govern  the  entire  transaction.  See 
“Newmark  v.  Gimbel’s,  Inc.,”  54  N.J.  585, 
258  A.2d  697  (1969);  “Winters  v.  Sears, 
Roebuck  &  Co.,”  89  “A.L.R.3d”  196,  554 
S.W.2d  656  (Mo.  1977).  However,  when 
the  non-professional  service  is  the 


predominant  element  of  the  transaction, 
or  when  the  service  and  sale  elements 
are  clearly  distinguishable  or  contracted 
for  separately,  the  Act  does  not  apply  to 
such  non-professional  service.  Instead,  it 
is  governed  by  o'ther  applicable  law  of 
the  state.  See  “Nickel  v.  Hyster  Co.,”  97 
Misc.  2d  770,  412  N.Y.S.2d  273  (1978). 

See  also  Brook,  “Sales-Service  Hybrid 
Transactions:  A  Policy  Approach,”  28 
Sw.  L.J.  575  (1975);  and  Greenfield, 
“Consumer  Protection  in  Service 
Transactions — Implied  Warranties  and 
Strict  Liability  in  Tort,”  1974  “Utah  L. 
Rev.”  661. 

It  is  also  the  intent  of  the  drafters  that 
this  Act  include  manufacturers  and 
other  product  sellers  of  new  or 
remanufactured  products,  but  not 
ordinary  commercial  sellers  of  used 
products.  In  this  context,  the  commercial 
seller  of  used  products  is  one  who 
resells  a  product  after  it  has  been  used 
by  a  consumer  or  other  product  user  and 
is  in  essentially  the  same  condition  as 
when  it  was  acquired  for  resale.  Thus, 
the  commercial  seller  of  used  products 
may  be  differentiated  from  sellers  of 
fully  rebuilt  or  remanufactured  products 
that  are  included  within  the  deflnition  of 
“manufacturer”  under  Subsection  (B). 
The  slight  majority  of  decisions  indicate 
that  product  liability  law  does  apply  to 
sellers  of  used  products;  however,  such 
sellers  are  not  held  to  the  same 
standards  as  are  sellers  of  new 
products,  due  to  the  different  nature  and 
condition  of  the  used  product  at  the  time 
of  sale.  Therefore,  the  issue  of  the 
potential  liability  of  sellers  of  used 
products  is  left  for  resolution  not  under 
this  Act,  but  rather  under  the  other  law 
of  the  state.  See  “Tillman  v.  Vance 
Equip.  Co.,”  596  P.  2d  1299,  286  Or.  747 
(1979):  “Mickle  v.  Blackmon,”  252  S.C. 
202, 166  S.E.2d  173  (1969) 

(manufacturer);  “Peterson  v.  Lou 
Bachrodt  Chevrolet  Co.,”  61  Ill.  2d  17, 

329  N.E.  2d  785  (1975)  (“as  is”  sale  by 
dealer). 

(B)  Manufacturer.  The  term 
encompasses  those  product  sellers  who 
initiate  and  carry  out  the  process  of 
production.  It  also  includes 
manufacturers  of  component  parts, 
"private  labelers”  who  hold  themselves 
out  to  the  public  as  manufacturers,  and 
those  product  sellers  who  rebuild  or 
remanufacture  products  for  resale  in 
“like  new”  condition.  It  does  not  include 
independent  product  designers  whose 
services  are  contracted  for  by  product 
sellers,  if  such  designers  are  not 
otherwise  engaged  in  the  business  of 
selling  products.  See  Subsection  (A) 
(definition  of  “product  seller”).  Unless 
they  actually  engage  in  some  element  of 
manufacture,  traditional  wholesalers. 
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distributors,  and  retailers  are  excluded 
from  the  debnition.  However,  if  they  do 
participate  in  the  actual  manufacturing 
process,  they  are  deemed 
manufacturers,  but  only  to  the  extent 
that  they  engage  in  such  activity.  They 
do  not  become  manufacturers  of  the 
product  as  a  whole. 

This  definition  is  drawn  in  part  from 
Arizona’s  product  liability  law.  See 
“Ariz.  Rev.  Stat.  Ann."  Section  12-681 
(1)  (Supp.  1978).  Its  greatest  import 
within  this  Act  is  in  regard  to  the 
responsibility  of  a  manufacturer  for 
defective  products,  as  contrasted  with 
that  of  other  product  sellers.  See  Section 
105,  "The  Basic  Standards  of 
Responsibility  for  Product  Sellers  Other 
Than  Manufacturers." 

(C)  Product  “Product”  means 
property  which,  as  a  component  part  or 
an  assembled  whole,  is  movable,  and 
possesses  intrinsic  value.  Therefore, 
included  are  all  goods,  wares, 
merchandise,  and  their  components,  as 
well  as  articles  and  commodities 
capable  of  delivery  for  introduction  into 
trade  or  commerce. 

The  definition  follows  existing  case 
iaw  by  including  movable  dwellings, 
such  as  mobile  homes,  campers  and 
similar  vehicles.  See  "Morrow  v.  New 
Moon  Homes,  Inc.,"  548  P.2d  279  (Alaska 
1976)  (mobile  home).  Also  included  are 
water,  natural  gas,  and  electrical  energy 
provided  by  public  utilities  or  other 
product  sellers.  See  “Moody  v.  City  of 
Galveston,"  524  S.W.2d  583  (Tex.  Civ. 
App.  1975)  (water);  “Harris  v.  Northwest 
Natural  Gas  Co.."  284  Or.  571,  588  P.2d 
18  (1978)  (warnings  regarding  gas); 
"Ransome  V.  Wisconsin  Elec.  Power 
Co.."  87  Wis.  2d  605,  275  N.W.2d  641 
(1979)  (electricity).  However,  human 
biologicals,  such  as  blood  and  other 
bodily  tissues  or  organs,  are  expressly 
excluded  from  the  definition.  In 
addition,  representations  of  value,  such 
as  money  or  choses  in  action,  are 
excluded,  although  the  physical 
document  and  the  ink  or  any  other 
material  used  in  printing  the  document 
do  fall  within  the  debnition.  See  72  C.J.S. 
“Product"  (1951),  and  Sections  85-92 
(Supp.  1975);  63  “Am.  Jur.  2d”  “Products 
Liability"  Section  5  (1972). 

In  a  specific  case,  the  particular 
product  with  which  this  Act  is 
concerned  is  the  “relevant  product" 
which  actually  gave  rise  to  the  product 
liability  claim.  The  “relevent  product" 
may  be  the  product  as  a  whole  or  the 
particular  component  part  or  parts 
which  gave  rise  to  the  product  liability 
claim. 

(D)  Product  Liability  Claim.  An 
important  purpose  of  this  Act  is  to 
consolidate  product  liability  actions  that 
have,  at  times,  been  separated  under 


theories  of  negligence,  warranty,  and 
strict  liability.  This  approach  was 
suggested  by  the  Task  Force’s  “Legal 
Study”  as  well  as  by  the  “LaFalce 
Subcommittee  Report."  While  an 
argument  may  be  made  that  negligence 
theory  is  qualitatively  different  from 
strict  liability  and,  therefore,  should  be 
preserved,  product  liability  theory  and 
practice  have  merged  into  a  single  entity 
and  can  only  be  stabilized  if  there  is 
one,  and  not  a  multiplicity  of,  causes  of 
action. 

“Product  liability  claim”  embraces 
express  as  well  as  implied  warranty 
actions. 

(E)  Claimant  Living  persons  and 
those  claiming  through  or  on  behalf  of 
an  estate  in  wrongful  death  or  survival 
actions  are  both  included  within  the 
meaning  of  the  word  “claimant." 

Although  the  “Restatement  (Second) 
of  Torts"  leaves  open  the  question  of 
whether  persons  other  than  product 
users  should  be  included  within  the 
compass  of  product  liability  claims, 
subsequent  case  law  has  been  almost 
uniform  in  ruling  that  such  persons 
should  be  included.  See  “Giberson  v. 
Ford  Motor  Co.,"  504  S.W.2d  8  (Mo. 

1974)  (collecting  cases).  See  also  Annot.. 
33  “A.L.R.  3d”  415  (1970).  The  definition 
follows  this  line  of  decisions.  See 
“Guarino  v.  Mine  Safety  Appliance  Co.," 
25  N.Y.2d  460,  255  N.E.2d  173,  306 
N.Y.S.2d  942  (1969)  (rescuer). 

(F)  Harm.  Section  402A  of  the 
“Restatement"  includes  physical  harm 
to  persons  and  property.  This  Act 
provides  that  harm  may  manifest  itself 
as  damage  to  property,  disability, 
including  personal  physical  injuries  and 
illness,  death,  and  mental  anguish  or 
emotional  harm  attendant  to  such 
disability  or  death.  It  also  includes 
mental  anguish  or  emotional  harm  in 
circumstances  in  which  the  claimant  is 
actually  placed  in  personal  danger,  and 
the  mental  anguish  or  emotional  harm  is 
accompanied  by  substantial  objective 
symptomatology.  See  “Wallace  v.  Coca- 
Cola  Bottling  Plants.  Inc.,"  269  A.2d  117 
(Me.  1970). 

The  term  also  includes  damage  to  the 
product  itself.  There  is  strong  case  law 
support  for  leaving  direct  economic  loss 
cases  to  the  field  of  commercial  law. 
“Hawkins  Constr.  Co.  v.  Matthews  Co.. 
Inc."  190  Neb.  546,  209  N.W.2d  643 
(1973);  “Dennis  v.  Willys-Overland 
Motors,  Inc.,”  Ill  F.  Supp.  875  (W.D.  Mo. 
1958);  “Price  v.  Gatlin,”  241  Or.  315.  405 
P.2d  502  (1965).  Courts  that  have 
allowed  recovery  in  tort  where  the 
purchased  property  is  “destroyed,"  but 
not  where  there  is  “mere  loss  of  the 
bargain,"  have  had  difficulty  applying 
this  distinction  where  the  product  is 
wholly  ineffective.  See  "Anthony  v. 


Kelsey-Hayes  Co.,”  25  Cal.  App.  3d  442, 
102  Cal.  Rptr.  113  (1972);  “States 
Steamship  Co.  v.  Stone  Manganese 
Marine  Ltd.,”  371  F.  Supp.  500,  504-505 
(D.N.J.  1973)  (collecting  cases).  For  this 
reason  and  the  fact  that  loss  of  the 
bargain  damages  are  in  essence  a  part 
of  commercial  law,  claims  for  direct 
economic  harm  have  been  left  to  the 
“Uniform  Commercial  Code”  (“U.C.C."). 

The  Act  also  does  not  include 
damages  for  consequential  economic 
losses.  Almost  all  courts  have  been  in 
accord  with  “Seely  v.  White  Motor  Co.," 
63  Cal.  2d  9,  403  P.2d  145,  45  Cal.  Rptr.  17 
(1965),  on  this  issue  and  have  left 
claimants  with  whatever  rights  they 
have  under  the  “U.C.C.”  Pursuant  to 
Section  103,  the  Act  follows  the  weight 
of  authority  in  this  regard,  and  does  not 
preempt  such  recovery  under  the 
“U.C.C."  See  “Brown  v.  Western 
Farmers  Ass’n.,"  268  Or.  470,  521  P.2d 
537  (1974);  “Eli  Lilly  &  Co.  v.  Casey.”  472 
S.W.2d  598  (Tex.  Civ.  App.  1971);  “Paul 
O’Leary  Lumber  Corp.  V.  Mill  Equip., 
Inc.,”  448  F.2d  536  (5th  Cir.  1971). 

The  insurance  costs  of  extending 
consequential  economic  losses  beyond 
parties  to  a  contract  would  be 
enormous.  It  is  much  less  expensive  and 
more  efficient  for  the  product  purchaser 
to  obtain  insurance  against 
consequential  economic  losses  caused 
by  business  stoppage.  Also,  most  courts 
believe  that  a  commercial  purchaser 
should  be  charged  with  the  risk  that  the 
purchased  product  will  not  match  its 
economic  expectations  unless  the 
manufacturer  agrees  that  it  will.  See 
Note,  “Economic  Loss  in  Products 
Liability  Jurisprudence.”  66  “Colum.  L. 
Rev.”  917  (1966). 

(G)  Reasonably  Anticipated  Conduct. 
The  definition  is  based  in  part  on 
Arizona  product  liability  law.  See  "Ariz. 
Rev.  Stat.  Ann."  Section  12-681(4)  (Supp. 
1978).  "Anticipated”  conduct  includes 
occurrences  which  are  expected, 
ordinary,  usual,  and  familiar.  The 
deHnition  focuses  on  the  class  of 
persons  which  the  product  seller  knows 
is  likely  to  use  the  product.  See 
“Thibault  v.  Sears,  Roebuck  &  Co.’’,  395 
A.  2d  843  (N.H.  1978).  The  concept  of 
“reasonably  anticipated  conduct” 
should  be  contrasted  with  “foreseeable 
conduct."  Almost  any  kind  of 
misconduct  with  regard  to  products  can 
be  “foreseeable” — especially  if  the  trier 
of  fact  is  permitted  to  use  hindsight,  e.g., 
that  a  soda  bottle  will  be  used  for  a 
hammer,  that  someone  will  attempt  to 
drive  a  land  vehicle  on  water,  that 
perfume  will  be  poured  on  a  candle  in 
order  to  scent  it.  See  “Moran  v.  Faberge. 
Inc.,"  273  Md.  538,  332  A.  2d  11  (1975). 
This  same  conduct  may  not  be 
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reasonably  anticipated  by  a  potential 
product  litigant,  or  by  the  trier  of  fact 

The  Act’s  reliance  on  the  concept  of 
“reasonably  anticipated  conduct"  places 
incentives  for  loss  prevention  on  both 
product  sellers  and  product  users.  It  also 
helps  to  ensure  that  the  price  of 
products  is  not  affected  by  the  liability 
insurance  costs  that  would  spring  from 
providing  coverage  for  abnormal 
product  use. 

(H)  Preponderance  of  the  Evidence. 
Unless  otherwise  stated,  the  standard  of 
evidence  under  this  Act  is  the  standard 
utilized  in  most  civil  litigation — a 
preponderance  of  the  evidence.  This 
standard  requires  a  showing  that  it  is 
more  probable  than  not  that  a  fact 
occurred  or  did  not  occur.  See  30  “Am. 
Jut.  2d”  “Evidence"  Section  1164  (1967). 

(I)  Clear  and  Convincing  Evidence. 
Proof  that  is  "clear  and  convincing"  not 
only  carries  with  it  the  power  to 
persuade  the  mind  as  to  its  probable 
truth  or  correctness  of  fact,  but  also  has 
an  additional  element  of  clinching  such 
truth.  The  term  is  best  understood  in  * 
context.  It  requires  more  proof  than  does 
the  preponderance  of  the  evidence 
standard  (the  ordinary  standard  under 
this  Act),  but  does  not  require  proof 
beyond  a  reasonable  doubt.  See,  e.g., 
“Aiello  V.  Knoll  Golf  Club,”  64  N.J. 

Super.  156, 165  A.  2d  531  (1960);  “Cross 

V.  Ledford."  161  Ohio  St.  469, 120  N.E.  2d 
118  (1954):  “Brown  v.  Warner,"  78  S.D. 
647, 107  N.W.  2d  1  (1961). 

(I)  Reckless  Disregard.  As  Prosser  has 
indicated,  “reckless  disregard"  occurs 
where  the  actor 

has  intentionally  done  an  act  of  an 
unreasonable  character  in  disregard  of  a  risk 
known  to  him  or  [one  that  was]  so  obvious 
that  he  must  be  taken  to  have  been  aware  of 
it,  and  so  great  as  to  make  it  highly  probable 
that  harm  would  follow. 

W.  Prosser,  ‘Torts”  185  (4th  ed.  1971). 

The  term  denotes  aggravated  conduct 

which  represents  a  major  departure 
from  ordinary  negligence. 

(K)  Express  Warranty.  This  definition 
is  based  on  its  counterpart  in  the 
“Uniform  Commercial  Code"  and 
includes  any  positive  statement, 
affirmation  of  fact,  promise,  description, 
sample,  or  model  relating  to  the  product. 
See  “U.C.C.”  Section  2-313;  63  “Am.  Jur. 
2d"  “Products  Liability”  Section  93 
(1972).  The  product  seller  may  give  an 
express  warranty  orally  or  in  writing,  or 
through  any  other  actions  intended  as  a 
communication.  See  “Alan  Wood  Steel 
Co.  V.  Capital  Equip.  Enterprises.  Inc.,” 

39  Ill.  App.  3d  48,  349  N.E.  2d  627  (1976); 
“Larutan  Corp.  v.  Magnolia  Homes  Mfg. 
Co.,”  190  Neb.  425,  209  N.W.  2d  177 
(1973).  It  should  be  noted  that  an  action 
based  on  a  violation  of  an  express 


warranty  must  include  the  element  of 
reliance,  and  the  breach  must  relate  to  a 
misrepresentation  of  material  facts.  See 
Subsection  104(D). 

***** 

Code 

Sec.  103.  Scope  of  This  Act 

(A)  This  Act  is  in  lieu  of  and  preempts 
all  existing  law  governing  matters 
within  its  coverage,  including  the 
“Uniform  Commercial  Code"  and  similar 
laws;  however,  nothing  in  this  Act  shall 
prevent  the  recovery,  under  the 
“Uniform  Commercial  Code"  or  similar 
laws,  of  direct  or  consequential 
economic  losses. 

(B)  A  claim  may  be  asserted  under 
this  Act  even  though  the  claimant  did 
not  buy  the  product  from,  or  enter  into 
any  contractual  relationship  with,  the 
product  seller. 

(C)  Whenever  this  Act  does  not 

provide  a  rule  of  decision,  reference 
may  be  made  to  other  sources  of  law, 
provided  that  such  reference  conforms 
to  the  intent  and  spirit  of  this  Act  as  set 
forth  in  the  following  criteria  used  as 
guidelines  for  its  development:  « 

(1)  To  ensure  that  persons  injured  by 
unreasonably  unsafe  products  receive 
reasonable  compensation  for  their 
injuries; 

(2)  To  ensure  the  availability  of 
affordable  product  liability  insurance 
with  adequate  coverage  to  product 
sellers  that  engage  in  reasonably  safe 
manufacturing  practices; 

(3)  To  place  the  incentive  for  loss 
prevention  on  the  party  or  parties  who 
are  best  able  to  accomplish  that  goal; 

(4)  To  expedite  the  reparations 
process  from  the  time  of  injury  to  the 
time  the  claim  is  paid; 

(5)  To  minimize  the  sum  of  accident 
costs,  prevention  costs,  and  transaction 
costs;  and 

(6)  To  use  language  that  is 
comparatively  clear  and  concise. 

***** 

Analysis 

Sec.  103.  Scope  of  This  Act 

(A)  The  Act  consolidates  all  product 
liability  recovery  theories  into  one.  The 
approach  taken  is  in  accord  with  the 
Task  Force’s  “Legal  Study."  While  some 
have  argued  that  for  trial  tactics 
purposes,  it  is  useful  to  retain  the 
negligence  and  breach  of  warranty 
causes  of  action  as  distinct  from  strict 
tort  liability,  a  claimant’s  attorney  can 
retain  the  essence  of  this  utility  by 
showing  the  basic  wrongfulness  of  the 
product  seller’s  conduct  under  Sections 
104  or  105. 

’The  Act  explicitly  preempts  the 
“Uniform  Commercial  Code"  (“U.C.C.") 


and  similar  laws  in  instances  where 
such  laws  have  governed  matters  within 
the  Act’s  coverage.  The  purpose  of  this 
provision  is  to  prevent  conflicting 
product  liability  rules  and  remedies. 

See,  e.g.,  “Swartz  v.  General  Motors 
Corp.,"  378  N.E.2d  61  (Mass.  1978). 
Although  the  Act  eliminates  breach  of 
warranty  as  a  separate  cause  of  action 
in  product  liability  cases,  express 
warranties  continue  to  play  an 
important  role  in  the  Act.  See,  e.g.. 
Subsections  102(K),  104(D),  105(B), 
106(B)(4),  107(E)(4),  110(A)(2), 
110(B)(2)(a). 

Because  the  Act  does  not  provide 
remedies  for  purely  economic  losses, 
Subsection  (A)  ensures  that  the  Act 
does  not  prevent  recovery  under 
commercial  law  for  loss  of  the  use  of  a 
product.  Thus,  product  liability  actions 
for  personal  injury,  illness,  death,  or 
damage  to  property  (other  than  the 
product  itself)  are  governed  by  this  Act. 
On  the  other  hand,  recovery  under  the 
“U.C.C."  or  similar  law  for  economic 
losses  is  not  precluded  by  this  Act. 

(B)  The  Act  is  in  accord  with  the 
“Restatement  (Second)  of  Torts”  in  that 
it  is  unnecessary  for  the  claimant  to  be 
in  contractual  privity  with  the  product 
seller  in  order  to  recover  for  harm.  See 
“Restatement  (Second)  of  Torts"  Section 
402A.  Comment  1. 

(C)  Hie  Act  and  its  accompanying 
commentary  do  not  purport  to  be  an 
exhaustive  compilation  of  the  entire 
subject  of  product  liability  law.  Rather, 
they  focus  on  subject  matter  areas  that 
the  “Task  Force  Report"  suggested  have 
created  the  most  problems  and  are  of 
major  importance. 

The  interstices  of  the  Act  will  be  filled 
by  statutory  or  common  law  additions  of 
the  individual  states.  Some  of  these 
interstitial  issues  will  be  pointed  out  in 
the  section-by-section  analysis.  Others 
will  be  discovered  in  the  course  of 
litigation  under  the  Act. 

It  is  the  intent  of  Subsection  (C)  that 
these  additions  of  statutory  or  common 
law  should  enhance,  rather  than  conflict 
with,  the  basic  purposes  of  this  Act. 
’Those  courts  or  legislatures  that  make 
such  additions  should  keep  in  mind  the 
“Criteria  for  the  Act”  set  forth  in  this 
Subsection.  A  full  explanation  of  the 
criteria  is  set  forth  in  the  Introduction  to 
the  Act.  In  regard  to  these  criteria,  it  is 
essential  to  note  that  this  Act  does  not 
intend  to  set  up  a  compensation  system 
similar  to  Worker  Compensation. 

Rather,  the  purpose  of  the  Act  is  to 
impose  liability  “only  where  it  is  fair  to 
deem  the  product  seller  responsible  for 
an  injury,”  “Introduction,”  p.  14,  supra. 
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Code 

Sec.  104.  Basic  Standards  of 
Responsibility  for  Manufacturers 

A  product  manufacturer  is  subject  to 
liability  to  a  claimant  who  proves  by  a 
preponderance  of  the  evidence  that  the 
claimant's  harm  was  proximately 
caused  because  the  product  was 
defective. 

A  product  may  be  proven  to  be 
defective  if,  and  only  if: 

(1)  It  was  unreasonably  unsafe  in 
construction  (Subsection  A): 

(2)  It  was  unreasonably  unsafe  in 
design  (Subsection  B); 

(3)  It  was  unreasonably  unsafe 
because  adequate  warnings  or 
instructions  were  not  provided 
(Subsection  C):  or 

(4)  It  was  unreasonably  unsafe 
because  it  did  not  conform  to  the 
product  seller’s  express  warranty 
(Subsection  D). 

Before  submitting  the  case  to  the  trier 
of  fact,  the  court  shall  determine  that  the 
claimant  has  introduced  sufficient 
evidence  to  allow  a  reasonable  person 
to  Hnd,  by  a  preponderance  of  the 
evidence,  that  one  or  more  of  the  above 
conditions  existed  and  was  a  proximate 
cause  of  the  claimant’s  harm. 

(A)  The  Product  Was  Unreasonably 
Unsafe  in  Construction.  In  order  to 
determine  that  the  product  was 
unreasonably  unsafe  in  construction,  the 
trier  of  fact  must  find  that,  when  the 
product  left  the  control  of  the 
manufacturer,  the  product  deviated  in 
some  material  way  from  the 
manufacturer’s  design  specifications'  or 
performance  standards,  or  from 
otherwise  identical  units  of  the  same 
product  line. 

(B)  The  Product  Was  Unreasonably 
Unsafe  in  Design. 

(1)  In  order  to  determine  that  the 
product  was  unreasonably  unsafe  in 
design,  the  trier  of  fact  must  find  that,  at 
the  time  of  manufacture,  the  likelihood 
that  the  product  would  cause  the 
claimant's  harm  or  similar  harms,  and 
the  seriousness  of  those  harms 
outweighed  the  burden  on  the 
manufacturer  to  design  a  product  that 
would  have  prevented  those  harms,  and 
the  adverse  effect  that  alternative 
design  would  have  on  the  usefulness  of 
the  product. 

(2)  Examples  of  evidence  that  is 
especially  probative  in  making  this 
evaluation  include: 

(a)  Any  warnings  and  instructions 
provided  with  the  product; 

(b)  The  technological  and  practical 
feasibility  of  a  product  designed  and 
manufactured  so  as  to  have  prevented 
claimant’s  harm  while  substantially 
serving  the  likely  user’s  expected  needs; 


(c)  The  effect  bf  any  proposed 
alternative  design  on  the  usefulness  of 
the  product: 

(d)  The  comparative  costs  of 
producing,  distributing,  selling,  using, 
and  maintaining  the  product  as  designed 
and  as  alternatively  designed;  and 

(e)  The  new  or  additional  harms  that 
might  have  resulted  if  the  product  had 
been  so  alternatively  designed. 

(C)  The  Product  Was  Unreasonably 
Unsafe  Because  Adequate  Warnings  or 
Instructions  Were  Not  Provided. 

(1)  In  order  to  determine  that  the 
product  was  unreasonably  unsafe 
because  adequate  warnings  or 
instructions  were  not  provided  about  a 
danger  connected  with  the  product  or  its 
proper  use,  the  trier  of  fact  must  find 
that,  at  the  time  of  manufacture,  the 
likelihood  that  the  product  would  cause 
the  claimant’s  harm  or  similar  harms 
and  the  seriousness  of  those  harms 
rendered  the  manufacturer’s  instructions 
inadequate  and  that  the  manufacturer 
should  and  could  have  provided  the 
instructions  or  warnings  which  claimant 
alleges  would  have  been  adequate. 

(2)  Examples  of  evidence  that  is 
especially  probative  in  making  this 
evaluation  include: 

(a)  The  manufacturer’s  ability,  at  the 
time  of  manufacture,  to  be  aware  of  the 
product’s  danger  and  the  nature  of  the 
potential  harm; 

(b)  The  manufacturer’s  ability  to 
anticipate  that  the  likely  product  user 
would  be  aware  of  the  product’s  danger 
and  the  nature  of  the  potential  harm; 

(c)  The  technological  and  practical 
feasibility  of  providing  adequate 
warnings  and  instructions: 

(d)  The  clarity  and  conspicuousness  of 
the  warnings  or  instructions  that  were 
provided;  and 

(e)  The  adequacy  of  the  warnings  or 
instructions  that  were  provided. 

(3)  In  any  claim  under  this  Subsection, 
the  claimant  must  prove  by  a 
preponderance  of  the  evidence  that  if 
adequate  warnings  or  instructions  had 
been  provided,  they  would  have  been 
effective  because  a  reasonably  prudent 
product  user  would  have  either  declined 
to  use  the  product  or  would  have  used 
the  product  in  a  manner  so  as  to  have  ^ 
avoided  the  harm. 

(4)  A  manufacturer  shall  not  be  liable 
for  its  failure  to  warn  or  instruct  about 
dangers  that  are  obvious;  for  “product 
misuse’’  as  deBned  in  Subsection 
112(C)(1):  or  for  alterations  or 
modifications  of  the  product  which  do 
not  constitute  “reasonably  anticipated 
conduct”  under  Subsection  102(G). 

(5)  A  manufacturer  is  imder  an 
obligation  to  provide  adequate  warnings 
or  instructions  to  the  actual  product  user 
unless  the  manufacturer  provided  such 


warnings  to  a  person  who  may  be 
reasonably  expected  to  assure  that 
action  is  taken  to  avoid  the  harm,  or  that 
the  risk  of  the  harm  is  explained  to  the 
actual  product  user. 

For  products  that  may  be  legally  used 
only  by  or  under  the  supervision  of  a 
class  of  experts,  warnings  or 
instructions  may  be  provided  to  the 
using  or  supervisory  expert. 

For  products  that  are  tangible  goods 
sold  or  handled  only  in  bulk  or  other 
workplace  products,  warnings  or 
instructions  may  be  provided  to  the 
employer  of  the  employee-claimant  if 
there  is  no  practical  and  feasible  means 
of  transmitting  them  to  the  employee- 
claimant. 

(6)  Post-Manufacture  Duty  to  Warn. 

In  addition  to  the  claim  provided  in 
Subsection  (C)(1).  a  claim  may  arise 
under  this  Subsection  where  a 
reasonably  prudent  manufacturer  should 
have  learned  about  a  danger  connected 
with  the  product  after  it  was 
manufactured.  In  such  a  case,  the 
manufacturer  is  under  an  obligation  to 
act  with  regard  to  the  danger  as  a 
reasonably  prudent  manufacturer  in  the 
same  or  similar  circumstances.  This 
obligation  is  satisfied  if  the 
manufacturer  makes  reasonable  efforts 
to  inform  product  users  or  a  person  who 
may  be  reasonably  expected  to  assure 
that  action  is  taken  to  avoid  the  harm,  or 
that  the  risk  of  harm  is  explained  to  the 
actual  product  user. 

(D)  The  Product  Was  Unreasonably 
Unsafe  Because  It  Did  Not  Conform  to 
an  Express  Warranty.  In  order  to 
determine  that  the  product  was 
unreasonably  unsafe  because  it  did  not 
conform  to  an  express  warranty,  the 
trier  of  fact  must  find  that  the  claimant, 
or  one  acting  on  the  claimant’s  behalf, 
relied  on  an  express  warranty  made  by 
the  manufacturer  or  its  agent  about  a 
material  fact  or  facts  concerning  the 
product  and  this  express  warranty 
proved  to  be  untrue. 

A  “material  fact”  is  any  specific 
characteristic  or  quality  of  the  product. 

It  does  not  include  a  general  opinion 
about,  or  praise  of,  the  product. 

The  product  seller  may  be  subject  to 
liability  imder  Subsection  (D)  although  it 
did  not  engage  in  negligent  or  fraudulent 
conduct  in  making  the  express  warranty. 
«  •  *  *  * 

Analysis 

Sec.  104.  Basic  Standards  of 
Responsibility  for  Manufacturers 

No  single  product  liability  issue  has 
generated  more  controversy  than  the 
question  of  defining  the  basic  standards 
of  responsibility  to  which  product 
manufacturers  are  to  be  held.  See,  e.g.. 
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Epstein,  “Products  Liability:  The  Search 
for  the  Middle  Ground,”  56  “N.C.  L. 
Rev.”  643  (1978);  see  also  Vetri, 
“Products  Liability:  Developing  a 
Framework  for  Analysis,”  M  “Or.  L 
Rev.”  293,  310  (1975);  Henderson, 
“Judicial  Review  of  Manufacturers’ 
Conscious  Design  Choice:  The  Limits  of 
Adjudication,”  73  “Colum.  L.  Rev.”  1531 
(1973):  Keeton,  “Product  Liability  and 
the  Meaning  of  Defect,”  5  “St.  Mary’s  L. 
J.”  30  (1973):  Wade,  “On  the  Nature  of 
Strict  Tort  Liability  for  Products,”  44 
“Miss.  L.  J.”  825  (1973):  Walkowiak, 
“Product  Liability  Litigation  and  the 
Concept  of  Defective  Goods: 
‘Reasonableness’  Revisited,”  44  “J.  Air 
Law  &  Commerce”  705  (1978). 

Much  of  the  controversy  appears  to 
have  sprung  from  the  fact  that  the 
authors  of  Section  402A  of  the 
“Restatement  (Second)  of  Torts”  were 
focusing  on  problems  relating  to  product 
mismanufacture  or  defective 
construction,  and  not  on  problems 
relating  to  defective  design  or  the  duty 
to  warn.  See  "Restatement  (Second)  of 
Torts”  Section  402A,  Appendix  (1965) 
(most  cases  cited  deal  with  defects  in 
construction  cases):  Wade,  supra,  44 
“Miss.  L.  J.”  at  830-32.  In  the  15  years 
following  the  publication  of  the 
“Restatement,”  courts  have  struggled  to 
deHne  standards  of  responsibility  with 
respect  to  design  and  the  duty  to  warn. 
See,  e.g.,  “Barker  v.  Lull  Eng’r.  Co.,”  20 
Cal.  3d  413,  573  P.2d  443. 143  Cal.  Rptr. 
225  (1978);  “Cepeda  v.  Cumberland 
Eng’r.  Co..”  76  N.J.  152,  386  A.2d  816 
(1978):  “Phillips  V.  Kimwood  Mach.  Co.,” 
2R9  Or.  485.  525  P.2d  1033  (1974). 

In  the  course  of  this  struggle,  courts 
appear  to  have  drifted  away  from 
rationales  for  imposing  liability  and 
toward  verbal  formulae  that  attempt  to 
distinguish  between  negligence  and 
strict  liability. 

The  drafters  of  this  Act  have  focused 
on  the  basic  rationale  of  product 
liability  and  made  decisions  that  should 
make  it  easier  for  courts  to  decide  these 
cases.  It  was  determined  that  “strict 
liability”  is  justified  in  two  product 
liability  areas — defects  in  construction 
and  breach  of  express  warranty. 

The  “Task  Force  Report”  concluded 
that  strict  liability  for  defective 
construction  can  be  absorbed  within  the 
existing  liability  insurance  system. 

There  is  a  degree  of  predictability  with 
regard  to  these  defective  products  that  is 
not  found  with  respect  to  products  that 
are  defective  in  design  or  to  failure  to 
warn.  Strict  liability  for  defective 
construction  has  also  been  predicated 
on  Section  402A  of  the  “Restatement” 
and  implied  warranty  claims  under 
commercial  law.  These  sources  support 
the  position  that  consumers  have  the 


right  to  expect  that  products  are  free 
from  construction  defects. 

Strict  liability  cases  involving  breach 
of  an  express  warranty  can  also  be 
justified.  If  a  manufacturer  makes  a 
specific  representation  about  its 
product,  it  is  fair  to  hold  the 
manufacturer  to  that  promise.  Moreover, 
the  consumer  has  the  right  to  expect  that 
a  product  will  live  up  to  the 
manufacturer’s  representations. 

While  some  courts  have  indicated  that 
strict  liability  should  also  be  applied  in 
design  and  duty-to-wam  cases,  it  is 
difficult  to  find  an  adequate  rationale  to 
support  that  result.  A  few  courts  have 
sought  to  justify  the  result  imder  a 
theory  of  “risk  distribution”  wherein  the 
product  seller  distributes  the  costs  of  all 
product-related  risks  through  liability 
insurance;  however,  this  rationale 
breaks  down  in  practice.  The 
application  of  uncertain  strict  liability 
principles  in  the  areas  of  design  and 
duty  to  warn  places  a  whole  product 
line  at  risk;  therefore,  a  Hrmer  liability 
foundation  is  needed.  In  terms  of 
creating  incentives  for  loss  prevention, 
the  approach  of  applying  strict  liability 
principles  to  design  and  duty-to-warn 
cases  represents  an  “overkill;”  a  fault 
system  will  provide  the  needed 
incentive. 

If  the  costs  of  product-related  injuries 
are  always  to  be  distributed  through  the 
price  of  the  product,  the  mechanism  to 
bring  about  this  result  should  be  an 
appropriate  compensation  system  with 
limited  damages,  not  the  tort-litigation 
system.  The  former  is  the  approach 
taken  in  Worker  Compensation  and 
automobile  no-fault  reparations 
systems.  While  courts  that  have  applied 
strict  liability  in  design  and  duty-to- 
wam  cases  have  often  stated  that  they 
are  not  imposing  “absolute”  insurer 
liability,  they  have  not  been  able  to 
articulate  why  they  draw  a  line  short  of 
that  particular  point.  The  reason  for  this 
is  that  the  risk  distribution  rationale 
provides  no  stopping  point  short  of 
absolute  liability.  Thus,  a  number  of 
courts  have  plunged  into  a  foggy  area 
that  is  neither  true  strict  liability  nor 
negligence.  The  result  has  been  the 
creation  of  a  wide  variety  of  legal 
“formulae,”  unpredictability  for 
consumers,  and  instability  in  the 
insurance  market. 

In  light  of  these  facts,  this  Act  places 
both  design  and  duty-to-wam  cases  on  a 
fault  basis. 

The  Act  utilizes  the  word  “defective” 
as  a  generic  term  covering  all  four  types 
of  unreasonably  unsafe  products.  A 
product  cannot  be  proven  defective 
unless  the  claimant  shows  that  it  is 


unreasonably  unsafe  under  one  or  more 
Subsections  under  Section  104. 

This  approach  should  not  lead  to 
problems  of  characterization.  The 
claimant’s  pleading  should  indicate  the 
theory  on  which  it  is  based  within  the 
framework  of  Subsections  (A),  (B),  (C), 
or  (D).  Of  course,  a  product  may  be 
unreasonably  unsafe  in  more  than  one 
way. 

The  manufacturer  of  a  component  part 
or  parts  is  subject  to  liability  under  this 
Section  for  harms  caused  because  that 
component  part  was  defective.  The 
manufacturer  of  a  whole  product  is 
subject  to  liability  under  this  Section  for 
harms  caused  because  the  product,  or 
any  of  its  components,  was  defective. 

'The  following  commentary  discusses 
each  Subsection  in  turn. 

(A)  The  Product  Was  Unreasonably 
Unsafe  in  Construction.  The  history  of 
imposing  strict  liability  for  products 
which  are  unreasonably  unsafe  in 
construction  goes  back  as  far  as  1913 
when  sellers  of  foods  were  first  held 
liable  for  their  failure  to  produce  a 
product  reasonably  fit  for  its  intended 
use.  See  “Mazetti  v.  Armour  &  Co.,”  75 
Wash.  622, 135  P.  633  (1913);  Prosser, 
“The  Assault  Upon  the  Citadel  (Strict 
Liability  to  the  Consumer),”  69  “Yale 
L.).”  1099  (1960). 

Subsection  (A)  imposes  pure  strict 
liability  on  the  manufacturer  in 
accordance  with  Section  402A  of  the 
“Restatement  (Second)  of  Torts.”  Cf. 
“Pabon  V.  Hackensack  Auto  Sales,  Inc.,” 
63  N.J.  Super.  476, 164  A.2d  773,  783 
(1960)  (implied  warranty  for  defective 
ball  bearing).  The  approach  is  also  in 
accord  with  the  overwhelming  trend  in 
case  law  in  the  United  States.  See 
Phillips,  “A  Synopsis  of  the  Developing 
Law  of  Products  Liability,”  28  “Drake  L. 
Rev.”  317,  344-45  (1979). 

In  the  course  of  its  study,  the  Task 
Force  found  that  most  product  sellers 
can  absorb  the  financial  impact  of  strict 
liablity  for  products  which  are  defective 
in  construction.  See  “Task  Force 
Report”  at  VII-17. 

The  approach  taken  here  is  subject  to 
theoretical  criticism  because 

[A]  standard  which  judges  a  manufacturer  by 
his  own  rather  than  industry  standards  could 
penalize  the  manufacturer  who  goes  out  of 
his  way  to  build  into  his  product  a  high  safety 
level  not  mandated  or  followed  by  the 
industry. 

Twerski  &  Weinstein,  “A  Critique  of  the 
Uniform  Product  Liability  Law — A  Rush 
to  Judgment,”  28  “Drake  L.  Rev.”  221, 

225  (1979). 


''Liability  can  be  imposed  on  non-manufacturer 
product  sellers  under  Srction  106  when  they  have 
been  negligent. 
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Nevertheless,  this  criticism  overlooks 
the  fact  that  the  manufacturer’s  self¬ 
imposition  of  a  higher  standard  will 
function  as  a  shield  against  claims 
alleging  liability  in  the  more  costly  area 
of  defective  design.  By  adopting  a  higher 
standard,  a  manufacturer  may 
occasionally  be  subject  to  liability  under 
Subsection  (A),  while  another 
manufacturer  may  not  be,  but  the  first 
manufacturer  does  not  place  its  whole 
product  line  at  risk  of  being  found 
unreasonably  unsafe  in  design. 

Not  every  minor  variation  from  a 
standard  will  result  in  liability;  rather, 
the  variation  must  be  a  material  one 
causing  the  claimant's  harm. 

In  point  of  fact,  there  is  no  practical 
way  to  define  defective  construction 
except  by  the  manufacturer’s  own 
standards.  It  is  an  optimal  area  for  strict 
liability  "because  societal  expectations 
are  fairly  well  established  with  regard  to 
such  defects,  and  a  ready  gauge  of 
acceptability  exists  by  reference  to  like 
products  that  are  non-defective.’’ 

Phillips,  "The  Standard  for  Determining 
Defectiveness  in  Products  Liability,"  46 
"U.  Cin.  L.  Rev.”  101, 104-05  (1977). 
Moreover,  the  imposition  of  strict 
liability  with  regard  to  defective 
construction  is  fair  to  the  product  user. 
Under  a  negligence  system,  the  claimant 
would  have  the  very  difficult  burden  of 
showing  that  a  manufacturer  knew  or 
should  have  known  about  a  latent  defect 
in  one  of  thousands  of  mass-produced 
products. 

(B)  The  Product  Was  Unreasonably 
Unsafe  in  Design.  No  court,  in  spite  of 
some  loose  language  that  has  been  used, 
has  imposed  true  strict  or  absolute 
liability  on  manufacturers  for  products 
which  are  unreasonably  unsafe  in 
design.  See  Henderson,  “Manufacturers' 
Liability  for  Defective  Design:  A 
Proposed  Statutory  Reform,"  56  "N.C.  L. 
Rev."  625,  634-35  (1978).  This  is  true 
because  courts  have  appreciated  the 
liability  potential  inherent  in  such 
cases — it  is  almost  always  posible  to 
design  a  product  more  safely. 
Nevertheless,  some  courts  in  their 
instructions  to  the  trier  of  fact  have  left 
juries  "at  sea.’’  The  jury  is  told  to  decide 
design  cases  by  “considering”  a  number 
of  factors:  it  is  not  given  a  guideline  or 
formula  for  making  the  evaluation. 

The  approach  taken  here  provides 
such  a  guideline.  The  trier  of  fact  is 
instructed  to  impose  liability  if  it  finds 
that  the  product  was  unreasonably 
unsafe  in  design.  The  trier  of  fact  is  also 
given  a  formula  to  assist  it  in  making 
this  determination.  The  approach  has  its 


roots  in  the  law  of  negligence  "  and  has 
been  put  into  modem  and  appropriate 
product  liability  terminology  by  some 
courts  in  their  attempt  to  resolve  the 
defective  design  dilemma.  See  “Hagans 
V.  Oliver  Mach.  Co.,’’  576  F.2d  97,  99-100 
(5th  Cir.  1978);  “Dreisonstok  v. 
Volkswagenwerk,  A.G.,’’  489  F.2d  1066, 
1071  (4th  Cir.  1974):  “Jeng  v.  Witters,” 
452  F.  Supp.  1349, 1356  (M.D.  Pa.  1978). 

Section  104  requires  the  coiu't  to  make 
an  initial  determination  as  to  whether 
the  claimant  has  introduced  enough 
evidence  for  the  case  to  be  considered 
by  the  jury.  This  requirement  is 
especially  important  with  respect  to 
conscious  design  cases  under 
Subsection  (B).  The  dangers  of  the  trier 
of  fact  introducing  hindsight  into  the 
risk-utility  analysis  make  it  imperative 
for  the  court  to  apply  its  screening 
function  carefully.  See  “Owens  v.  Allis- 
Chalmers  Corp.,"  83  Mich.  App.  74,  268 
N.W.2d  291  (1978);  Henderson,  supra,  73 
"Colum.  L.  Rev.”  at  1531.  Cf  Wade, 
supra,  44  “Miss.  L.  J.”  at  837-38 
(suggesting  that  such  formulae  can  only 
be  applied  by  the  court). 

The  formula  set  forth  in  Subsection 
(B)  requires  the  trier  of  fact  to  balance 
two  pairs  of  factors  existing  at  the  time 
of  manufacture:  (1)  the  likelihood  that 
the  product  would  cause  the  claimant’s 
harm  or  similar  harms,  and  the 
seriousness  of  those  harms;  against  (2) 
the  manufacturer’s  burden  of  designing 
a  product  that  would  have  prevented 
those  harms,  and  the  adverse  effect  that 
alternative  design  would  have  on  the 
usefulness  of  the  product.  See  “Kerns  v. 
Engelke,”  390  N.E.2d  859,  865  (1979). 

If  the  case  is  sent  to  the  jury,  the 
balancing  formula  should  be  placed  in  a 
jury  instruction  indicating  that  the 
claimant  has  the  burden  of  showing,  in 
light  of  the  formula,  that  the  product 
was  unreasonably  unsafe  in  design. 

The  Subsection  also  sets  forth 
examples  of  important  evidence  that 
may  be  considered  with  respect  to 
applying  the  formula. 

First,  warnings  and  instructions  are 
important  because,  in  an  appropriate 
case,  a  product  may  be  found  not  to  be 
defective  in  design  if  the  product  seller 
has  given  an  adequate  warning  about 
the  product  risk.  See,  e.g.,  “Wagner  v. 
Larson,”  257  Iowa  1202, 136  N.W.2d  312 
(1965);  “Penn  v.  Inferno  Mfg.  Corp,,”  199 
So.2d  210  (La.  App.)  aff’d,  251  La.  27,  202 
So.  2d  649  (1967).  There  are  limits  to  this 
possibility,  however,  since  a  product 
seller  will  not  be  shielded  from  liability 
for  an  unreasonably  imsafe  product 
simply  by  indicating  that  the  product 


•'  See  “United  States  v.  Carroll  Towing  Co.."  159 
F.2d  169. 173  (2d  Cir.  1947)  (the  "Learned  l4nd 
formula"). 


“may  be  hazardous.”  Only  a  warning  or 
instruction  which,  at  the  time  of 
manufacture,  substantially  reduces  the 
likelihood  that  the  product  would  cause 
harm  in  the  manner  in  which  the 
claimant’s  harm  was  caused  will  affect 
the  question  of  whether  the  product  was 
defective  in  design. 

Second,  evidence  relating  to  the 
technological  and  practical  feasibility  of 
designing  and  manufacturing  a  product 
which  would  have  substantially  served 
the  expected  user’s  needs,  and  would 
have  also  prevented  the  claimant’s 
harm,  addresses  the  side  of  the  formula 
dealing  with  the  manufacturer’s  burden. 
If  an  alternatively  designed  product 
which  would  have  prevented  the  harm 
while  preserving  its  usefulness  could 
have  been  produced  with  a  slight 
increase  in  cost,  it  is  likely  that  the 
product  is  unreasonably  unsafe.  On  the 
other  hand,  the  manufacturer  need  not 
incorporate  safety  features  that  render  a 
product  incapable  of  performing  some  or 
all  of  the  very  functions  that  create  its 
public  demand.  See  “Hagans  v.  Oliver 
Mach.,  Inc.,”  576  F.2d  97  (5th  Cir.  1978); 
“Dreisonstok  v.  Volkswagenwerk,  A.G.,” 
489  F.2d  1066  (4th  Cir.  1974). 

Third,  it  is  important  to  consider 
evidence  relating  to  the  effect  of  the 
alternative  design  on  the  usefulness  of 
the  product.  As  learned  scholars  have 
observed,  “it  is  virtually  impossible  to 
[evaluate  a  design  defect  case]  without 
balancing  risk  and  utility  factors.”  See 
Twerski  &  Weinstein,  supra,  28  “Drake 
L.  Rev.”  at  229,  See  also  “Phillips  v. 
Kimwood  Mach.  Co.,”  269  Or.  485,  525 
P.2d  1033, 1038  (1974).  It  is  important  to 
note  that  this  evidence  is  not  directed  to 
the  general  usefulness  of  the  product  in 
society,  i.e.,  the  overall  social  worth  of 
pharmaceuticals,  lawnmowers,  or  other 
products. 

Fourth,  it  is  essential  to  consider 
evidence  relating  to  the  comparative 
costs  of  producing,  distributing,  selling, 
using,  and  maintaining  the  product  as 
designed  and  as  alternatively  designed. 
This  places  the  court  and  the  trier  of  fact 
in  the  “real  world”  of  design  options. 

Finally,  if  new  or  additional  harms 
might  have  resulted  if  the  product  had 
been  alternatively  designed,  the  trier  of 
fact  should  consider  this  factor  in 
making  its  evaluation.  Since  this 
evidence  will  probably  be  introduced  by 
the  defendant  manufacturer,  it  may  be 
placed  before  the  court  and  jury  after 
the  claimant’s  case  has  been  presented. 

In  sum.  Subsection  (B)  places  the 
burden  of  proof  on  the  claimant  to  show 
that  in  light  of  a  balance  of  practical, 
objective  factors,  the  product  seller 
should  bear  the  full  cost  of  the  injury 
and  have  the  responsibility  for 
attempting  to  distribute  that  cost 
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through  the  price  of  its  product.  In  light 
of  the  fact  that  the  jud^ent  is  the 
equivalent  of  holding  that  the  whole 
product  line  is  defective,  it  is  important 
that  traditional  tort  law  principles  be 
followed  and  that  the  claimant  retain 
the  burden  of  proof.  See  Kalven,  'Torts: 
The  Quest  for  Appropriate  Standards," 

53  “Cal.  L  Rev."  189  (1965).  But  see 
"Barker  v.  Lull  Engineering,  Inc.,"  20  Cal. 
3d  413,  573  P.2d  443, 143  Cal.  Rptr.  225 
(1978). 

Neither  the  formula  nor  the  detailed 
list  of  the  more  important  evidentiary 
items  includes  what  has  been  called  the 
“consumer  expectation  test."  The 
reasons  for  not  including  it  are  rooted  in 
both  economics  and  practicality.  As 
Professor  Wade,  Reporter  for  “The 
Restatement  (Second)  of  Torts,"  has 
stated: 

In  many  situations,  particularly  involving 
design  matters,  the  consumer  would  not 
know  what  to  expect  because  he  would  have 
no  idea  how  safe  the  product  could  be  made. 

Wade,  supra,  “Miss.  L  J.,"  at  829. 

The  consumer  expectation  test  takes 
subjectivity  to  its  most  extreme  end. 
Each  trier  of  fact  is  likely  to  have  a 
di^erent  understanding  of  abstract 
consumer  expectations.  Moreover,  most 
consumers  are  not  familiar  with  the 
details  of  the  manufacturing  process  and 
cannot  abstractly  evaluate  conscious 
design  alternatives.  This  has  been 
recently  recognized  by  the  Supreme 
Court  of  Texas.  ‘Turner  v.  General 

Motors  Corp.,"  , - ^S.W.2d - ,  No. 

B-7747  (Tex.  June  13, 1979);  see  also 
Green,  “Strict  Liability  Under  Sections 
402A  and  402B:  A  Decade  of  Litigation," 

54  'Tex.  L  Rev."  1185  (1976). 

(C)  The  Product  Was  Unreasonably 
Unsafe  Because  Adequate  Warnings  or 
Instructions  Were  Not  Provided.  A 
manufacturer  may  be  held  liable  imder 
Subsection  (C)  regardless  of  whether  the 
product  was  found  to  be  unreasonably 
unsafe  in  construction  or  design.  Even 
where  the  lack  of  scientific  knowledge 
or  cost  factors  preclude  the  use  of  an 
alternative  design,  the  manufachirer 
may  still  be  required  to  provide  a 
warning  about  the  product's  hazard  or 
to  provide  adequate  instructions  about 
the  product’s  use.  See  “Jacobson  v. 
Colorado  Fuel  &  Iron  Corp.,”  409  F.2d 
1263, 1271  (9th  Cir.  1969). 

It  is  important  to  note  that  Subsection 
(C)  covers  two  arguably  separate 
problems.  First,  was  there  a  duty  to 
warn  or  instruct  about  a  particular 
matter?  Second,  assuming  that  a 
warning  or  instruction  was  given,  was  it 
adequate?  While  these  two  problems  are 
theoretically  separate,  the  underlying 
factors  that  must  be  taken  into 
consideration  in  evaluating  a 


manufacturer's  duty  with  respect  to 
them  overlap:  therefore,  the  two  issues 
have  been  combined  in  Subsection  (C). 
As  will  be  indicated  below,  there  may 
be  a  different  evidentiary  emphasis  in 
the  two  types  of  cases. 

The  basic  standard  of  responsibility 
for  Subsection  (C)  is  predicated  on  a 
fault  basis.  A  “strict  liability”  base  in 
this  area  creates  unacceptable 
uncertainty  within  the  tort-litigation 
system.  This  has  recently  been 
recognized  by  the  Supreme  Court  of 
Michigan.  “Smith  v.  E.  R.  Squibb  & 
Sons,”  405  Mich.  79,  273  N.W.  2d  476 
(1979). 

Under  Subsection  (C),  the  trier  of  fact 
is  to  place  itself  in  the  manufacturer's 
position  at  the  time  the  product  was 
manufactured.  In  order  to  impose 
liability  on  the  manufacturer,  the 
claimant  must  prove  that  the  probability 
that  the  product  would  cause  the 
claimant's  harm  and  similar  harms  and 
the  seriousness  of  those  harms  rendered 
the  manufactiu^r’s  instructions 
inadequate,  and  that  the  manufacturer 
should  and  could  have  provided  the 
warnings  or  instructions  which  claimant 
alleges  would  have  been  adequate. 
Obviously,  where  harms  were  likely  to 
occm  and  unlikely  to  be  recognized  by 
the  product  user,  the  necessity  of 
adequate  warnings  and  instructions  is 
correspondingly  acute.  On  the  other 
hand,  the  duty  to  provide  adequate 
warnings  and  instructions  cannot  go 
beyond  the  technological  and  other 
information  that  was  reasonably 
available  at  the  time  of  manufacture. 
This  concept  is  in  accord  with  the 
overwhelming  majority  of  court 
decisions.  See  “Robbins  v.  Farmers 
Union  Grain  Terminal  Ass’n.,"  552  F.2d 
788  (8th  Cir.  1977)  (collecting  cases). 

Unlike  the  basic  formula  for  design 
cases,  the  utility  of  the  product  is  not  a 
consideration  in  deciding  whether  a 
warning  is  necessary.  The  focus  is  on 
the  likelihood  that  the  product  would 
cause  the  claimant’s  harm,  and  the 
seriousness  of  that  harm,  the  adequacy 
of  the  warnings  that  were  provided,  and 
the  practical  need  for  providing  the 
warnings  or  instructions  which  claimant 
alleges  would  have  been  adequate. 

Subsection  (C)(2)  lists  examples  of 
some  of  the  more  probative  evidence 
that  can  assist  the  court  and  the  jury  in 
applying  this  formula. 

Factor  (a)  focuses  on  the 
manufacturer’s  ability,  at  the  time  of 
manufacture,  to  be  aware  of  the 
product’s  danger  and  the  nature  of  the 
potential  harm.  This  factor  should  not 
operate  through  hindsight. 

Factor  (b)  involves  evidence  relating 
to  the  manufacturer’s  ability  to 
anticipate  that  the  likely  product  user 


would  be  aware  of  the  product  risk  and 
the  nahire  of  the  potential  harm.  The 
more  serious  the  anticipated  harm,  the 
greater  the  duty  to  warn.  See  “Braniff 
Airways,  Inc.  v.  Curtiss- Wright  Corp.,” 
411  F.2d  451  (2d  Cir.  1969),  on  rehearing, 
424  F.2d  427  (2d  Cir.  1970);  “Davis  v. 
Wyeth  Laboratories,  Inc.,"  399  F.2d  121 
(9th  Cir.  1968). 

Factor  (c),  the  technological  and 
practical  feasibility  of  providing 
effective  warnings  and  instructions,  may 
not  be  signiHcant  in  many  cases  because 
warnings  are  often  relatively 
inexpensive  to  provide.  However,  in 
some  situations,  it  may  not  be  feasible 
as  a  practical  technological  matter  to 
provide  a  warning  or  the  type  of 
warning  that  the  claimant  suggests 
should  have  been  provided. 

Factor  (d),  the  clarity  and 
conspicuousness  of  the  warnings  or 
instructions,  is  material  in  cases  where 
claimant  alleges  that  the  warnings  given 
were  not  adequate.  As  Professor  Phillips 
has  noted: 

To  be  adequate,  warnings  must  be 
reasonably  conspicuous,  strong  and  clear. 
They  must  describe  the  danger  and,  where 
pertinent,  the  means  of  avoiding  it. 

Phillips,  supra,  28  “Drake  L.  Rev.”  at  351. 

Also  highly  relevant  to  this  issue  is 
Factor  (e).  evidence  relating  to  the 
adequacy  of  the  warnings  or 
instructions  that  were  provided.  Again, 
as  Professor  Phillips  has  noted: 

The  effectiveness  of  a  warning  may  be 
diluted  by  other  supplier  representations  of 
safety  that  lull  the  user  into  a  false  sense  of 
security.  While  little  or  no  warning  may  have 
to  be  given  to  the  expert  user,  a  clear  and 
strong  warning  is  required  for  dangerous 
products  which  the  supplier  can  reasonably 
expect  to  be  used  by  inexperienced  persons. 
Id.  at  351-52. 

Subsection  (C)(3)  sets  forth  a  basic 
causation  link  for  the  Subsection.  The 
claimant  must  show  that  if  adequate 
warnings  or  instructions  had  been 
provided,  the  harm  would  have  been 
avoided  either  because  a  reasonably 
prudent  product  user  would  have 
declined  to  use  the  product  (a  situation 
which  may  be  most  pertinent  with 
respect  to  a  pharmaceutical  with  a 
known  risk),  or  because  the  product 
would  have  been  used  in  a  manner  so  as 
to  have  avoided  the  harm.  See 
‘Technical  Chem.  Co.  v.  Jacobs,"  480 
S.W.  2d  602  (Tex.  1972);  cf.  “Potthoff  v. 

Alms,” - Colo.  App. - ,  583  P.2d 

309  (Colo.  Ct.  App.  1978).  While  it  has 
been  suggested  that  no  causation 
requirement  should  be  required  with 
respect  to  unavoidable  pharmaceutical 
risks  (see  Twerski  &  Weinstein,  supra, 

28  “Drake  L  Rev."  at  236-37),  the  Act 
addresses  itself  to  tort  law,  not  the 
general  public  regulation  of  products.  It 
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is  a  basic  requirement  of  tort  law  for  the 
claimant  to  show  that  if  the  defendant 
had  acted  in  a  manner  in  which  the 
claimant  alleges  was  appropriate,  then 
he  or  she  would  not  have  suffered  harm. 
See  W.  Prosser,  'Torts"  at  236  (4th  ed. 
1971). 

Subsection  (C)(4)  recognizes  that  a 
manufacturer  should  be  able  to  assume 
that  the  ordinary  product  user  is  familiar 
with  obvious  hazards — that  knives  cut, 
that  alcohol  bums,  that  it  is  dangerous  . 
to  drive  automobiles  at  high  speeds. 
Thus,  the  Act  states  that  the 
manufacturer  does  not  have  to  warn 
about  dangers  that  are  obvious.  See 
“Kimble  v.  Waste  Systems  International, 

inc.," - Wash.  App. - ,  595  P.2d  569 

(1979).  While  it  has  been  suggested  that 
this  approach  may  encourage  the 
manufacture  of  "obviously  dangerous” 
products,  this  is  unlikely  to  occur  under 
this  Act,  since  the  manufacturer  of  an 
unreasonably  unsafe  product  may  be 
subject  to  liability  under  Subsection  (B). 

Requiring  a  manufacturer  to  warn 
about  matters  that  are  obvious  would 
tend  to  reduce  the  effectiveness  of 
warnings.  As  experts  in  the  field  have 
observed,  “Warnings,  in  order  to  be 
effective,  must  be  selective.”  Twerski, 
Weinstein.  Donaher,  &  Piehler,  “The  Use 
and  Abuse  of  Warnings  in  Products 
Liability — Design  Defect  Litigation 
Comes  of  Age,"  61  “Cornell  L.  Rev."  495, 
514  (1976).  It  is  recognized  that,  in'  some 
jurisdictions,  there  is  an  open-ended 
duty  to  warn  about  obvious  dangers 
when  they  are  highly  likely  to  cause 
very  serious  injuries.  See  Marschall. 

“An  Obvious  Wrong  Does  Not  Make  a 
Right:  Manufacturers'  Liability  for 
Patently  Dangerous  Products,"  48 
"N.Y.U.  L.  Rev.”  1065  (1973)  (collecting 
cases).  Again,  the  Act  approaches  this 
problem  by  potentially  subjecting  a 
manufacturer  of  a  patently  dangerous 
product  to  liability  for  an  unreasonably 
unsafe  design. 

Similarly,  the  product  manufacturer  is 
not  under  an  obligation  to  warn  about 
misuses  or  alterations  of  products  that 
would  not  be  expected  by  an  ordinary 
reasonably  prudent  person  who  is  likely 
to  use  the  product  in  the  same  or  similar 
circumstances.  See  also  Section  112(C). 

Subsection  (C)(5)  indicates  that  in  the 
normal  course  of  events,  a  manufacturer 
should  place  its  warning  or  instruction 
in  a  place  or  in  a  form  where  it  can  be 
communicated  to  the  actual  product 
user.  On  the  other  hand,  there  are  some 
situations  in  which  this  is  impossible  or 
impracticable.  See  “Bryant  v.  Hercules. 
Inc.."  325  F.  Supp.  241  (W.D.  Ky.  1970). 
Therefore,  the  Subsection  indicates  that 
a  warning  or  instruction  may  be  given  to 
a  person  who  may  be  reasonably 
expected  to  assure  that  action  is  taken 


to  avoid  the  harm,  or  that  the  risk  of  the 
harm  is  explained  to  the  actual  product 
user.  By  way  of  example,  the  Act  sets 
forth  situations  where  such  a  process  is 
appropriate.  Thus,  communication  to  a 
using  or  supervising  expert  is  explicitly 
stated  to  be  adequate  when  the 
product — such  as  a  prescription  drug  or 
a  radioactive  material — is  one  which 
may  be  legally  used  only  by,  or  under, 
the  supervision  of  such  an  expert.  See 
"Carmichael  v.  Reitz,”  17  Cal.  App.  3d 
958,  95  Cal.  Rptr.  381  (Dist.  Ct.  App. 

1971):  'Terhune  v.  A.  H.  Robbins  Co.," 

90  Wash.  2d  9.  577  P.2d  975  (1978). 

The  manufacturer  of  tangible  goods 
sold  or  handled  only<1n  bulk  or  of  other 
workplace  products  may  communicate 
warnings  or  instructions  to  the  employer 
of  the  claimant  when  that  is  the  only 
practical  and  feasible  avenue  for  making 
a  warning.  See  “Reed  v.  Pennwalt 
Corp.,"  22  Wash.  App.  718,  591  P.2d  478 
(1979). 

Other  situations  not  specifically 
pointed  out  in  the  Act  may  arise  where 
it  is  permissible  for  the  manufacturer  to 
convey  warnings  to  persons  other  than  a 
product  user,  e.g.,  warnings  to  the  parent 
of  a  young  child  with  respect  to  a  food 
product.  Cf.  “Spruill  v.  Boyle-Midway 
Inc.,”  308  F.2d  79  (4th  Cir.  1962). 

Post-Manufacture  Duty  to  Warn. 
Subsection  (C)(6)  recognizes  a 
manufacturer's  duty  to  warn  after  its 
product  has  been  produced.  The 
Subsection  places  an  obligation  on  a 
manufacturer  to  act  with  reasonable 
prudence  to  learn  about  serious  risks 
connected  with  products  after  they  are 
manufactured.  When  it  learns  of  such  a 
risk,  it  is  to  act  as  a  reasonably  prudent 
manufacturer  in  the  same  or  similar 
situation.  This  obligation  is  satisfied  if 
the  manufacturer  makes  reasonable 
efforts  to  inform  product  users  or 
appropriate  persons  about  the  risk.  The 
Subsection  is  in  accord  with  basic 
negligence  case  law.  See  “Comstock  v. 
General  Motors  Corp,”  358  Mich.  163,  99 
N.W.2d  627  (1959);  “Schenebeck  v. 
Sterling  Drug,  Inc.,"  423  F.2d  919  (8th  Cir. 
1970).  The  Subsection  recognizes  that  in 
some  situations,  a  general  warning 
through  an  advertising  medium  may  be 
all  a  manufacturer  can  provide.  The 
standard  is  reasonableness,  not  absolute 
or  strict  liability. 

(D)  The  Product  Was  Unreasonably 
Unsafe  Because  It  Did  Not  Conform  to 
an  Express  Warranty.  When  there  has 
been  an  express  warranty  concerning 
the  product,  strict  liability  can  readily 
be  justified.  The  product  seller  has  used 
specific  words  to  induce  the  purchase  of 
the  product,  and  the  Act  indicates  that  it 
must  be  accountable  for  its 
representations.  The  term  “express 


warranty”  is  separately  defined  in  the 
Act  in  Subsection  102(K). 

Since  the  case  of  “Baxter  v.  Ford 
Motor  Co.."  179  Wash.  123,  35  P.2d  1090 
(1934),  courts  have  been  virtually 
unanimous  in  imposing  strict  liability  on 
product  sellers  when  their  statements 
about  their  products  prove  to  be  untrue. 
See  W.  Prosser,  “Torts"  at  652  (4th  ed. 
1971)  ("decisions  to  the  contrary  have 
been  amazingly  few"). 

Thus,  where  a  product  seller 
advertised  that  its  pharmaceutical  was 
“free  and  safe  from  all  dangers  of 
addiction”  and  claimant,  because  of  a 
rare  and  totally  unforeseeable 
susceptibility,  became  physically 
dependent  on  the  drug,  strict  liability 
was  imposed.  “Crocker  v.  Winthrop 
Lab.,  Div.  of  Sterling  Drug,  Inc,,"  514 
S.W.2d  429  (Tex,  1974);  “Spiegel  v.  Saks 
34th  Street."  43  Misc.  2d  1065,  252  N.Y.S. 
2d  852  (App.  Term  1964),  affd.  272 
N.Y.S.2d  972  (App.  Div.  19^)  (perfume 
advertised  as  “non-allergenic"). 

While  many  courts  use  the  term 
"express  warranty"  to  describe  the 
cause  of  action  set  forth  in  Subsection 
(D),  “warranty"  is  a  term  of  commercial 
law  which  is  appropriate  in  the  ordinary 
sale  of  goods  from  an  immediate  buyer 
to  an  immediate  seller.  Here,  the  focus  is 
solely  on  tort  claims  for  personal  injury 
and  damage  to  property.  In  order  to 
convey  the  tort  basis  of  this  cause  of 
action.  Section  402B  of  the  “Restatement 
(Second)  of  Torts"  (1965),  utilized  the 
term  “misrepresentation”  in  place  of  the 
term  “express  warranty.”  Nevertheless, 
this  parlance  has  not  been  generally 
accepted  by  courts,  although  they  do 
appreciate  the  distinction  between  the 
tort  action  and  commercial  law.  See 
“Drayton  v.  Jiffee  Chem.  Corp.,”  591  F.2d 
352.  359  (6th  Cir.  1978)  (“sounds 
distinctly  in  tort").  In  deference  to  this 
common  usage,  the  term  “express 
warranty,"  as  defined  in  Subsection 
102(K),  has  been  utilized. 

Subsection  (D)  applies  only  to 
representations  or  warranties  made  by 
the  manufacturer  or  by  a  person  for 
whom  it  is  legally  responsible.  In 
general,  the  representation  must  have 
been  made  to  the  claimant,  who  must 
have  relied  on  the  warranty,  and  the 
harm  must  have  resulted  because  of  that 
reliance  and  because  of  the  fact  which 
was  misrepresented.  However, 
Subsection  (D)  does  permit  reliance  by 
“one  acting  on  behalf'  of  the  claimant. 
Thus,  if  a  wife  purchases  an  automobile 
in  reliance  on  a  statement  concerning  its 
brakes  and  permits  her  husband  to  drive 
the  car,  this  supplies  the  element  of 
reliance  although  the  husband,  in  fact, 
never  learned  of  the  statement. 
Otherwise,  the  Section  is  limited  to 
consumers  of  products.  See 
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“Restatement  (Second)  of  Torts"  Section 
402B,  Comment  j  (1965). 

The  statement  made  by  the  product 
seller  must  be  about  a  material  fact  or 
facts  concerning  the  product.  This  does 
not  include  mere  "puffing"  or  sales  talk. 
Thus,  the  manufacturer  of  a  grinding 
disk  that  broke  was  not  deemed  liable 
for  a  breach  of  an  express  warranty 
after  stating  that  the  product  was 
"stronger,  sharper,  and  longer  lived  than 
ever  before  available  anywhere." 
"Jakubowski  v.  Minnesota  Mining  & 
Mfg.,"  80  N.J.  Super.  184, 193  A.2d  275 
(1963),  rev’d  on  other  grounds,  42  N.J. 

177, 199  A.2d  828  (1964):  of.  "Berkebile  v. 
Brantly  Helicopter  Corp.,"  462  Pa.  83, 

337  A.2d  893  (1975)  (helicopter  “easy  to 
operate").  In  contrast,  a  manufacturer 
was  deemed  strictly  liable  when  it 
advertised  that  a  golf  traninig  device 
could  be  operated  and  the  "ball  will  not 
hit  player."  A  player  of  limited  golHng 
ability  was  Indeed  hit  by  the  ball,  and 
the  defendant  was  held  liable.  “Hauter 
V.  Zogarts,"  14  Cal.  3d  104, 120  Cal.  Rptr. 
681,  534  P.2d  377  (1975). 
***** 

Code 

Sec.  105.  Basic  Standards  of 
Responsibility  for  Product  Sellers  Other 
Than  Manufacturers 

(A)  A  product  seller,  other  than  a 
manufacturer,  is  subject  to  liability  to  a 
claimant  who  proves  by  a 
preponderance  of  the  evidence  that 
claimant’s  harm  was  proximately 
caused  by  such  product  seller’s  failure 
to  use  reasonable  care  with  respect  to 
the  product. 

Before  submitting  the  case  to  the  trier 
of  fact,  the  court  shall  determine  that  the 
claimant  has  introduced  sufficient 
evidence  to  allow  a  reasonable  person 
to  find  by  a  preponderance  of  the 
evidence  that  such  product  seller  has 
failed  to  exercise  reasonable  care  and 
that  this  failure  was  a  proximate  cause 
of  the  claimant’s  harm. 

In  determining  whether  a  product 
seller,  other  than  a  manufacturer,  is 
subject  to  liability  under  Subsection  (A), 
the  trier  of  fact  shall  consider  the  effect 
of  such  product  seller’s  own  conduct 
with  respect  to  the  design,  construction, 
inspection,  or  condition  of  the  product, 
and  any  failure  of  such  product  seller  to 
transmit  adequate  warnings  or 
instructions  about  the  dangers  and 
proper  use  of  the  product. 

Unless  Subsection  (B)  or  (C)  is 
applicable,  product  sellers  shall  not  be 
subject  to  liability  in  circumstances  in 
which  they  did  not  have  a  reasonable 
opportunity  to  inspect  the  product  in  a 
manner  which  would  or  should,  in  the 


exercise  of  reasonable  care,  reveal  the 
existence  of  the  defective  condition. 

(B)  A  product  seller,  other  than  a 
manufacturer,  who  makes  an  express 
warranty  about  a  material  fact  or  facts 
concerning  a  product  is  subject  to  the 
standards  of  liability  set  forth  in 
Subsection  104(D). 

(C)  A  product  seller,  other  than  a 
manufacturer,  is  also  subject  to  the 
liability  of  manufacturer  under  Section 
104  if: 

(1)  The  manufacturer  is  not  subject  to 
service  of  process  under  the  laws  of  the 
claimant’s  domicile;  or 

(2)  The  manufacturer  has  been 
judicially  declared  insolvent  in  that  the 
manufacturer  is  unable  to  pay  its  debts 
as  they  become  due  in  the  ordinary 
course  of  business;  or 

(3)  The  court  determines  that  it  is 
highly  probable  that  the  claimant  would 
be  unable  to  enforce  a  judgment  against 
the  product  manufacturer. 

(D)  Except  as  provided  in  Subsections 
(A),  (B),  and  (C),  a  product  seller,  other 
than  a  manufacturer,  shall  not  otherwise 
be  subject  to  liability  under  this  Act. 

Analysis 

Sec.  105.  Basic  Standards  of 
Responsibility  for  Product  Sellers  Other 
Than  Manufacturers 

Section  105  is  derived  in  part  from 
Tennessee  law.  "Tenn.  Code  Ann.” 
Section  23-3706  (Supp.  1978).  The 
Section  addresses  the  problem  of 
excessive  product  liability  costs  for 
parties  other  than  manufacturers  in  the 
distribution  chain  in  a  way  that  does  not 
compromise  incentives  for  loss 
prevention.  It  also  leaves  the  claimant 
with  a  viable  defendant  whenever  a 
defective  product  has  caused  harm. 

The  “ISO  Closed  Claims  Survey" 
shows  that  manufacturers  account  for  87 
percent  of  the  total  amount  of  product 
liability  payments,  while  distributors, 
wholesalers,  and  retailers  accoimt  for 
4.6  percent.  "ISO  Closed  Claims 
Survey,”  Report  3,  at  35  (1977).  Case  law 
suggests  that  these  non-manufacturer 
product  sellers  can  usually  shift  their 
costs  to  the  manufacturer  through  an 
indemnity  suit.  See,  e.g.,  “Hales  v. 
Monroe,"  544  F.  2d  331,  332  (8th  Cir. 
1976):  “Anderson  v.  Somberg,"  158  N.J. 
Super.  384,  386  A.  2d  413,  419-20  (1978); 
“Litton  Systems,  Inc.  v.  Shaw’s  Sales  & 
Serv.,  Ltd.,"  119  Ariz.  10,  579  P.  2d  48,  50 
(1978). 

Despite  their  relatively  small  role  vis- 
a-vis  manufacturers  as  product  liability 
defendants,  wholesalers,  retailers,  and 
distributors  are  frequently  brought  into  a 
product  liability  suit.  See,  e.g.,  “Tucson 
Indus.,  Inc.  v.  Schwartz,"  108  Ariz.  464, 
501  P.  2d  936  (1972);  “Vergott  v.  Deseret 


Pharmaceutical  Co.,"  463  F.  2d  12  (5th 
Cir.  1972):  “Duckworth  v.  Ford  Motor 
Co.,"  320  F.  2d  130  (3d  Cir.  1963).  In  light 
of  ISO  data  showing  that  for  every 
dollar  of  claims  paid,  at  least  35  cents  is 
spent  in  defense  costs,  **  the  net  result  is 
that  wholesalers,  retailers,  and 
distributors  are  subject  to  substantial 
product  liability  costs  in  terms  of  both 
premiums  and  defense  costs.  These 
costs  are  added  to  the  price  of  products 
and  waste  legal  resources.  See  “Pender 
V.  Skillcraft  Indus.,  Inc.,"  358  So.  2d  45 
(Fla.  Dist.  Ct.  App.  1978). 

Under  Section  105,  product  sellers 
other  than  manufacturers  must  exercise 
reasonable  care  in  their  handling  of 
products.  This  obligation  includes 
inspecting  for  hazards  which  a 
reasonably  prudent  product  seller  would 
have  reason  to  discover.  The  focus  of 
judicial  inquiry  will  be  on  the 
opportunity  the  non-manufacturer 
product  seller  had  to  discover  the 
hazard  and  on  whether  circumstances 
would  permit  a  reasonable  product 
seller  to  take  corrective  action.  See 
“Edwards  v.  E.  I.  DuPont  de  Nemours  & 
Co.,”  183  F.  2d  165, 167  (5th  Cir.  1950). 

On  the  other  hand,  product  sellers 
other  than  manufacturers  are  not  liable 
for  harms  caused  by  products  which  are 
defective  in  construction  or  design,  if 
those  products  were  defective  when 
they  were  received  and  the  product 
seller  had  no  reasonable  opportunity  to 
discover  the  defective  condition.  In 
addition,  such  product  sellers  are 
generally  not  liable  for  harms  caused  by 
breaches  of  the  duty  to  warn  or  an 
express  warranty  unless  the  product 
seller’s  own  conduct  gave  rise  to  the 
claim. 

Subsection  (A)  provides  that  non- 
manufacturer  product  sellers  are  not 
subject  to  liability  when  they  had  no 
reasonable  opportunity  for  product 
inspection  which,  in  the  exercise  of 
reasonable  care,  would  or  should  have 
revealed  the  existence  of  the  defective 
condition.  For  example,  if  a  retailer 
receives  a  defective  product  in  a  sealed 
container  and  there  is  no  way  for  the 
retailer  to  be  aware  of  the  condition,  the 
retailer  will  not  be  held  liable.  In 
general.  Section  105  does  not  impose 
liability  on  non-manufacturer  product 
sellers  where  there  are  defects  in 
construction  or  defects  in  design  that  a 
reasonably  prudent  product  seller  would 
have  had  no  opportunity  to  discover. 

The  manufacturer  can  avoid  many  of 
these  defects;  the  distributor  or  retailer 
cannot.  However,  a  non-manufacturer 
product  seller  can  waive  the  benefits  of 
Subsection  (A)  through  an  express 


^*See  "ISO  Closed  Claims  Survey,"  Report  14,  at 
11& 


Federal  Register  /  Vol.  44,  No.  ^12  /  Wednesday,  October  31,  1979  /  Notices 


62727 


warranty  that  it  makes  or  transmits  to 
the  product  user.  Cf.  "Ky.  Rev.  Stat. 
Ann."  Section  411.340  (Supp.  1978).  The 
term  "manufacturer"  is  defined  in 
Subsection  102(B]. 

Under  Subsection  (A),  non¬ 
manufacturer  product  sellers  are 
required  to  exercise  reasonable  care  in 
their  handling  and  storage  of  products 
and  to  pass  along  warnings  from  the 
manufacturer.  Non-manufacturer 
product  sellers  are  also  responsible  for 
defects  introduced  into  the  product  by 
virtue  of  their  own  negligent  conduct 
[e.g.,  faulty  product  preparation  or 
storage).  Failure  to  fulfill  their 
responsibilities  will  subject  non¬ 
manufacturer  product  sellers  to  liability 
for  their  contribution  to  the  harm  which 
results. 

Under  Subsection  (B),  the  non- 
manufacturer  product  seller  is  subject  to 
the  same  liability  as  a  manufacturer  if 
the  non-manufacturer  product  seller 
makes  an  express  warranty.  In  these 
situations,  such  product  seller  has 
induced  the  purchase  of  the  product  by 
these  speciHc  words,  and  courts  have 
been  virtually  unanimous  in  holding 
them  responsible  if  the  words  prove  to 
be  untrue.  See  W.  Prosser,  "Torts"  at  652 
(4th  ed.  1971). 

Subsection  (C)  addresses  the 
justifiable  concern  of  Justice  Traynor  in 
“Vandermark  v.  Ford  Motor  Co.,"  61 
Cal.  2d  256,  391  P.  2d  168, 171,  37  Cal. 
Rptr.  896.  899  (1964),  that: 

In  some  cases  the  retailer  may  be  the  only 
member  of  that  enterprise  reasonably 
available  to  the  injured  plaintiff.  In  other 
cases  the  retailer  himself  may  play  a 
substantial  part  in  ensuring  that  the  product 
is  safe  or  may  be  in  a  position  to  exert 
pressure  on  the  manufacturer  to  that  end. 

A  majority  of  courts  have  followed  the 
“Vandermark"  case  and  have  extended 
strict  liability  to  retailers.  See,  e.g., 
"McKisson  v.  Sales  Affiliates,  Inc.,"  416 
S.W.  2d  787  (Tex.  1967);  "Housman  v. 

C.  A.  Dawson  &  Co.,"  106  Ill.  App.  2d 
225,  245  N.E.  2d  886  (1969).  See  also 
“U.C.C."  Section  2-314. 

Section  105  responds  to  Justice 
Traynor’s  concern  in  cases  in  which  it  is 
necessary  to  do  so.  If  the  manufacturer 
is  not  subject  to  service  of  process  or 
has  been  judicially  declared  insolvent, 
or  if  a  court  determines  that  it  would  be 
highly  likely  that  the  claimant  would  be 
unable  to  enforce  a  judgment  against  the 
product  manufacturer,  the  retailer, 
wholesaler,  or  distributor  has  the  same 
strict  liability  obligations  as  a 
manufacturer.  Thus,  the  limited  liability 
shield  set  forth  in  Subsection  (D)  only 
operates  when  the  product  manufacturer 
is  reasonably  available  for  suit  by  the 
injured  claimant. 


Some  economists  may  criticize  the 
exception  to  the  general  rule  set  forth  in 
Section  105.  Another  approach  is  that  of 
a  recently  enacted  Nebraska  statute 
which  flatly  exempts  non-manufacturer 
product  sellers  from  liability  unless  they 
have  been  negligent.  See  "Neb.  Rev. 
Stat."  Section  25-21, 181  (Supp.  1978). 
See  also  "Shainberg  v.  Barlow,"  258 
So.2d  242,  244  (Miss.  1972)  (same  result 
under  case  law).  However,  the  Nebraska 
approach  can  leave  a  person  injured  by 
a  defective  product  (as  defined  in 
Section  104)  without  compensation.  The 
Act  makes  clear  that  in  these  situations, 
the  party  who  actually  sold  or 
commercially  leased  the  defective 
product  should  bear  the  loss. 

Procedurally,  if  the  claimant 
commences  an  action  against  the 
retailer,  wholesaler,  or  distributor,  and 
the  action  is  based  upon  a  theory  other 
than  the  retailer’s,  wholesaler’s,  or 
distributor’s  own  negligence — such  as 
Subsection  104(A) — the  defendant 
would  make  a  motion  for  dismissal.  At 
that  time,  the  claimant  must  show  that 
the  manufacturer  is  unavailable  under 
the  provisions  of  Subsection  (C).  The 
court  would  then  consider  and  make  a 
determination  regarding  the  three 
conditions  listed  in  Subsection  (C) 
concerning  the  manufacturer.  If  the 
claimant  commences  an  action  against 
the  retailer,  wholesaler,  or  distributor, 
and  one  of  the  claimant’s  theories  is  the 
negligent  conduct  of  the  defendant,  the 
defendant  may  move  to  dismiss  on  the 
other  theory,  but  the  negligence  theory 
will  be  litigated.  If  the  action  is 
dismissed  against  the  retailer, 
wholesaler,  or  distributor  under  Section 
105,  the  claimant  retains  the  option  to 
proceed  against  the  manufacturer. 

Subsection  (D)  makes  clear  that  the 
Section  sets  forth  the  entire  scope  of 
liability  of  non-manufacturer  product 
sellers. 

How’ever,  it  should  be  noted  that 
retailers,  wholesalers,  distributors,  or 
others  can  become  manufacturers  for 
the  purposes  of  this  Act  to  the  extent 
that  they  design,  produce,  make, 
fabricate,  construct,  or  remanufacture  a 
product  or  component  part  of  a  product 
prior  to  sale.  Such  parties  can  also 
become  manufacturers  for  the  purposes 
of  this  Act  if  they  hold  themselves  out  as 
a  manufacturer.  See  Section  102(B) 
(“manufacturer")  and  accompanying 
analysis. 

In  order  for  Section  105  to  operate 
fairly  toward  claimants  as  well  as  non¬ 
manufacturer  product  sellers,  it  is 
suggested  that: 

(1)  The  non-manufacturer  product 
seller  be  treated  as  a  party  for  the 
purposes  of  discovery  under  the 
applicable  procedural  code.  If  this  step 


is  not  taken,  the  Act  may  place  an 
undue  burden  on  the  claimant  in  his  or 
her  attempt  to  prove  the  case;  and 

(2)  'The  statute  of  limitation  vis-a-vis 
the  non-manufacturer  product  seller  be 
deemed  to  have  tolled  in  case  the 
claimant  is  unable  to  enforce  his  or  her 
product  liability  judgment  against  the 
manufacturer. 

*  *  #  «  •  ^ 

Code  ^ 

Sec.  106.  Unavoidably  Dangerous 
Aspects  of  Products 

(A)  An  unavoidably  dangerous  aspect 
of  a  product  is  that  aspect  incapable,  in 
light  of  the  state  of  scientific  and 
technological  knowledge  at  the  time  of 
manufacture,  of  being  made  safe  without 
seriously  impairing  the  product’s 
usefulness. 

(B)  A  product  seller  shall  not  be 
subject  to  liability  for  harm  caused  by 
an  unavoidably  dangerous  aspect  of  a 
product  unless: 

(1)  The  product  seller  knew  or  had 
reason  to  know  of  the  aspect  and  with 
that  knowledge  acted  unreasonably  in 
selling  the  product  at  all; 

(2)  The  aspect  was  a  defect  in 
construction  under  Subsection  104(A); 

(3)  The  product  seller  knew  or  had 
reason  to  know  of  the  aspect  and  failed 
to  meet  a  duty  to  instruct  or  warn  under 
Subsection  104(C),  or  to  transmit 
warnings  or  instructions  under 
Subsection  105(A);  or 

(4)  The  product  seller  expressly 
warranted  that  the  product  was  free  of 
the  unavoidably  dangerous  aspect  under 
Subsection  104(D)  or  105(B). 

«  *  *  «  * 

Analysis 

Sec.  106.  Unavoidably  Dangerous 
Aspects  of  Products 

Section  106  provides  that,  in  general,  a 
product  seller  will  not  be  subject  to 
liability  for  a  product  which  is  defective 
in  design  when  a  harm  stems  from  an 
aspect  of  the  product  that  is  incapable 
of  being  made  safe  in  light  of  the  state  of 
scientific  and  technical  knowledge  at 
the  time  of  manufacture.  The  term 
“incapable”  is  meaningless  unless  it  is 
placed  in  context.  Therefore.  Subsection 
(A)  indicates  that  it  applies  when  the 
danger  cannot  be  avoided  without 
seriously  impairing  the  product’s 
usefulness. 

The  approach  taken  in  Section  (A) 
recognizes  that  there  may  be 
circumstances  in  which  a  seriously 
injured  person  is  left  without 
compensation  for  an  injury  caused  by  an 
unavoidably  dangerous  aspect  of  a 
product;  however,  for  reasons  of  policy 


62728 


Federal  Register  /  Vol.  44,  No.  212  /  Wednesday,  October  31,  1979  /  Notices 


that  consumers  can  appreciate,  Section 
106  proposes  that  a  product  seller  not  be 
held  responsible  for  harms  that  are 
simply  unavoidable.  See  Johnson, 
“Products  Liability  ‘Reform’:  A  Hazard 
to  Consumers,”  56  “N.C.  L  Rev.”  676, 

690  (1978).  If  the  costs  of  unavoidable 
harms  are  to  be  shifted  &om  the 
individual,  they  should  be  borne  by 
society  at  large.  The  policy  predicate 
underlying  Section  106  is  that  it  should 
help  encourage  research  and 
development  without  imleashing 
unreasonably  unsafe  products  on  the 
public.  It  also  makes  clear  to 
policymakers  that  the  tort-litigation 
system  is  not  the  means  for  addressing 
injuries  caused  by  all  product  hazards. 

Section  106  is  based  on  the 
“Restatement  (Second)  of  Torts"  Section 
402A,  Comment  k  (1965).  See  also  “N.H. 
Rev.  Stat.  Ann.”  Section  507-D:4  (Supp. 
1978). 

With  the  exception  of  one  Illinois 
decision,  “Cunningham  v.  MacNeal 
Memorial  Hosp.,”  47  Ill.  2d  443,  266 
N.E.2d  897  (1970),  subsequently 
overruled  by  “Ill.  Ann.  Stat.”  ch.  91, 
Sections  181-84  (Supp.  1979),  this 
approach  has  been  followed  by  the 
common  law  courts  throughout  the 
United  States.  See,  e.g.,  “Moore  v. 
Underwood  Memorial  Hosp.,”  147  N.J. 
Super.  252,  371  A.2d  105  (1977)  (serum 
hepatitis  contracted  from  blood 
supplied);  “Dalke  v.  Upjohn  Co.,”  555 
F.2d  245  (9th  Cir.  1977)  (tooth 
discoloration  from  tetracycline); 
“Chambers  v.  G.D.  Searle  &  Co.,”  441  F. 
Sup.  377  (D.  Md.  1975)  (stroke  allegedly 
from  birth  control  pills);  “Coffer  v. 
Standard  Brands,  toe.,”  30  N.C.  App.  134, 
226  S.E.2d  534  (1976)  (shell  in  nuts); 
“Hines  v.  St.  Joseph’s  Hospital,”  86  N.M. 
763,  527  P.2d  1075  (1974)  (blood 
transfusion). 

Subsection  (A)  indicates  that  the  time 
from  which  to  judge  the  state  of 
scientific  and  technological  knowledge 
is  the  time  of  manufacture.  See 
“Cochran  v.  Brooke,”  243  Or.  89,  409 
P.2d  904  (1966). 

Subsection  (B)  indicates  that  the 
product  seller  shall  net  be  subject  to 
liability  for  harms  caused  by 
unavoidably  dangerous  aspects  of 
products  unless  the  claimant  proves  that 
one  of  four  circumstances  occurred. 

The  first  circumstance  involves  the 
unusual  situation  in  which  the  product 
seller  knew  or  had  reason  to  know  of 
the  unavoidably  dangerous  aspect  and, 
with  that  knowledge,  acted 
unreasonably  in  selling  the  product  at 
all.  An  example  is  a  product  seller  who 
markets  a  toy  that  is  highly  dangerous  to 
children.  This  example  can  be 
contrasted  with  a  pharmaceutical 
approved  by  the  Food  and  Drug 


Administration,  when  both  the 
government  and  the  manufacturer  know 
of  the  dangers  connected  with  that 
product,  to  that  situation,  it  is  clear  that 
this  exception  should  not  apply  because 
it  would  not  be  unreasonable  to  sell  the 
product. 

The  second  circumstance  deals  with 
defects  in  construction.  It  is  arguable 
that,  even  with  the  finest  quality  control, 
a  product  that  is  defective  in 
construction  can  slip  by  inspection. 
Nevertheless,  a  judgment  has  been 
made  by  a  majority  of  courts  to  impose 
strict  liability  on  manufacturers  for 
defects  in  construction.  That  judgment  is 
preserved  in  this  Act. 

The  third  circumstance  deals  with  the 
situation  in  which  the  product  seller  has 
failed  to  provide  an  adequate  warning 
about  an  unavoidably  dangerous  aspect 
of  a  product.  Section  106  is  in  accord 
with  Subsections  104(C)  and  105(A)  and 
is  predicated  on  a  fault  base — it  is  only 
to  apply  with  respect  to  dangers  which 
were  known  or  could  be  discovered 
through  the  exercise  of  reasonable  care. 
See  “Dalke  v.  Upjohn,”  supra; 
“Chambers  v.  C.D.  Searle  &  Co.,”  supra; 
“Toole  V.  Richardson-Merrell,  Inc.,”  251 
Cal.  App.  2d  689,  60  Cal.  Rptr.  398  (1967). 
As  these  cases  reflect,  the  factual 
question  underlying  the  legal  issue  of 
whether  warnings  or  instructions  were 
adequate  is  whether  a  product  seller  has 
met  its  duty  to  promulgate  warnings  and 
instructions  commensurate  with  its 
actual  knowledge  gained  from  research 
and  adverse  reaction  reports,  and  its 
constructive  knowledge  as  measured  by 
scientific  literature  and  other  available 
means  of  communication.  See  “Dalke  v. 
Upjohn  Co.,”  supra,  555  F.2d,  at  248; 
“McEwen  v.  Ortho  Pharmaceutical 
Corp.,”  270  Or.  375,  528  P.2d  522,  528-29 
(1974).  Contra,  “Bruce  v.  Martin- 
Marietta  Corp.,”  544  F.2d  442  (10th  Cir. 
1976). 

The  Section’s  cross-reference  to 
Subsections  104(C)  and  105(A)  makes 
clear  that  the  product  seller  must  meet 
its  obligation  to  warn,  instruct,  or 
transmit  warnings  or  instructions  based 
on  new  information  about  an 
unavoidably  dangerous  aspect  of  a 
product  that  is  discovered  after  the 
product  has  been  manufactured.  See 
“Love  V.  Wolf,”  226  Cal.  App.  2d  378,  38 
Cal.  Rptr.  183  (1964);  “Sterling  Drug,  Inc. 
V.  Yarrow,”  408  F.  2d  1978  (8th  Cir.  1969). 
Only  those  harmed  after  the  duty  to 
warn  arose  would  be  entitled  to  a  claim. 

Finally,  Section  106  makes  clear  that  a 
product  seller  can  be  liable  for  an 
unavoidably  dangerous  aspect  of  a 
product  if  the  product  seller  expressly 
warranted  that  the  product  was  free 


from  such  aspect.  See  Subsections 
104(D)  and  105(B). 

***** 

Code 

Sec,  107.  Relevance  of  Industry  Custom, 
Safety  or  Performance  Standards,  and 
Practical  Technological  Feasibility 

(A)  Evidence  of  changes  to  (1)  a 
product’s  design,  (2)  warnings  or 
instructions  concerning  the  product,  (3) 
technological  feasibility,  (4)  “state  of  the 
art”,  or  (5)  the  custom  of  the  product 
seller’s  industry  or  business,  occurring 
after  the  product  was  manufactured,  is 
not  admissible  for  the  purpose  of 
proving  that  the  product  was  defective 
in  design  under  Subsection  104(B)  or 
that  a  warning  or  instruction  should 
have  accompanied  the  product  at  the 
time  of  manufacture  under  Subsection 
104(C). 

If  the  court  finds  that  the  probative 
value  of  such  evidence  substantially 
outweighs  its  prejudicial  effect  and  that 
there  is  no  other  proof  available,  this 
evidence  may  be  admitted  for  other 
relevant  purposes  if  confined  to  those 
purposes  in  a  specific  coiirt  instruction. 
Examples  of  “other  relevant  purposes” 
include  proving  ownership  or  control,  or 
impeachment. 

(B)  For  the  purposes  of  Section  107, 
“custom”  refers  to  the  practices 
followed  by  an  ordinary  product  seller 
in  the  product  seller’s  industry  or 
business. 

(C)  Evidence  of  custom  in  the  product 
seller's  industry  or  business  or  of  the 
product  seller's  compliance  or  non- 
compliance  with  a  non-governmental 
safety  or  performance  standard,  existing 
at  the  time  of  manufacture,  may  be 
considered  by  the  trier  of  fact  in 
determining  whether  a  product  was 
defective  in  design  under  Subsection 
104(B),  or  whether  there  was  a  failure  to 
warn  or  instruct  under  Subsection 
104(C)  or  to  transmit  warnings  or 
instructions  imder  Subsection  105(A). 

(D)  For  the  purposes  of  Section  107, 
“practical  technological  feasibility” 
means  the  technological,  mechanical, 
and  scientific  knowledge  relating  to 
product  safety  that  was  reasonably 
feasible  for  use.  in  light  of  economic 
practicality,  at  the  time  of  manufacture. 

(E)  If  the  product  seller  proves,  by  a 
preponderance  of  the  evidence,  that  it 
was  not  within  practical  technological 
feasibility  for  it  to  make  the  product 
safer  with  respect  to  design  and 
warnings  or  instructions  at  the  time  of 
manufacture  so  as  to  have  prevented 
claimant’s  harm,  the  product  seller  shall 
not  be  subject  to  liability  for  harm 
caused  by  the  product  unless  the  trier  of 
fact  determines  that: 
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(1)  The  product  seller  knew  or  had 
reason  to  know  of  the  danger  and,  with 
that  knowledge,  acted  unreasonably  in 
selling  the  product  at  all; 

(2)  The  product  was  defective  in 
construction  under  Subsection  104(A): 

(3)  The  product  seller  failed  to  meet 
the  post-manufacture  duty  to  warn  or 
instruct  under  Subsection  104(C)(6];  or 

(4)  The  product  seller  was  subject  to 
liability  for  express  warranty  under 
Subsection  104(D)  or  105(B). 

Analysis 

Sec.  107— Relevance  of  Industry 
Custom,  Safety  or  Performance 
Standards,  and  Practical  Technological 
Feasibility 

Subsection  (A)  adopts  a  fundamental 
principle  of  evidence  law  for  the 
purposes  of  product  liability  cases.  It 
excludes  the  showing  of  post¬ 
manufacture  changes  in  the  design  of  or 
warnings  about  a  product,  technological 
feasibility,  “state  of  the  art,”  or  industry 
custom  when  evidence  of  those  changes 
is  offered  to  show  that  the  product  was 
defective  at  the  time  of  manufacture. 

See  Fed.  R.  Evid.  407  and  Advisory 
Committee  Commentary.  The  term 
“state  of  the  art,”  as  used  in  the  listing 
of  evidentiary  items  in  Subsection 
1U7(A),  is  a  general,  commonly  used 
phrase  whose  meaning  may  include 
industry  custom  or  the  most 
scientihcally  advanced  developments  in 
the  field.  As  will  be  indicated  in  the 
discussion  of  Subsections  (B)  through 
(E),  the  Act  has  generally  eschewed  the 
phrase  because  of  its  ambiguity. 
Nevertheless,  it  has  been  utilized  in 
Subsection  (A)  in  order  to  assure  that  all 
post-manufacture  change  is  excluded 
from  evidence. 

The  reasons  underlying  the  rule  on 
which  Subsection  107(A)  is  based  are 
twofold:  first,  subsequent  changes  are 
deemed  irrelevant  (all  they  show  is  that 
“as  one  gets  older,  one  may  get  wiser”); 
and  second,  admission  of  such  evidence 
may  discourage  the  making  of 
improvements  or  repairs.  While  the 
latter  rationale  has  been  challenged  (see 
“Ault  V.  International  Harvester  Co.,”  13 
Cal.  3d  113.  528  P.2d  1148, 117  Cal.  Rptr. 
812  (1975):  Schwartz,  “The  Exclusionary 
Rule  on  Evidence  of  Repair — A  Rule  in 
Need  of  Repair,”  7  “The  Forum”  1 
(1971)),  the  relevance  of  such  evidence 
on  the  issue  of  defectiveness  is  of  very 
limited  value.  On  the  other  hand,  the 
prejudicial  effect  of  showing  the 
subsequent  change  or  repair — 
particularly  one  undertaken  by  the 
product  seller  itself — is  quite 
substantial.  See  “LaMonica  v.  Outboard 
Marine  Corp.,”  48  Ohio  App.  2d  43.  355 
.N.F..2d  533  (1976);  “Haysom  v.  Coleman 


Lantern  Co.,"  89  Wash.  2d  474,  573  P.2d 
785  (1978). 

Subsection  (A)  permits  the 
introduction  of  evidence  which  would 
otherwise  be  excluded  under  the 
Subsection,  if  that  evidence  is  highly 
probative  and  necessary  to  prove  a 
relevant  matter  other  than  the  fact  that 
the  product  was  defective  at  the  time  of 
manufacture.  Thus,  evidence  of  such 
changes  may  be  admissible  to  show  that 
the  product  seller  knew  of  the  defect  at 
a  certain  point  in  time  after 
manufacture.  In  appropriate 
circumstances,  this  evidence  may 
suggest  that  the  product  seller  had  a 
duty  to  take  reasonable  steps  to  warn 
product  users  about  a  newly  discovered 
hazard.  It  may  also  be  admissible  when 
the  product  seller  claims  the  product 
hazard  was  impossible  to  avoid.  In 
cases  of  this  kind,  the  court  should  make 
a  finding  that  the  probative  value  of  the 
evidence  substantially  outweighs  its 
prejudicial  nature  and  that  there  is  no 
other  equally  probative  proof  available. 
Allowing  the  introduction  of  evidence  in 
these  cases  should  not  become  a  vehicle 
for  avoiding  the  basic  purpose  of  the 
rule. 

Subsections  (B),  (C),  (D).  and  (E) 
address  one  of  the  major  issues  that  has 
divided  product  sellers  and  consumer 
groups  concerned  about  product 
liability.  Product  sellers  have  vigorously 
argued  that  when  their  products  comply 
with  the  “state  of  the  art,”  it  is  unfair  to 
deem  them  defective.  Further,  they 
contend  that  industry  custom  is  likely  to 
incorporate  all  cost-justiHed  product 
safety  features.  They  have  received 
some  support  for  this  contention  from 
members  of  the  academic  community,  at 
least  in  regard  to  purchasers,  as 
contrasted  with  nonpurchaser  product 
users,  of  the  product.  See  R.  Posner, 
“Economic  Analysis  of  Law”  71  (1972). 

Consumer  groups  respond  that  it  is 
inappropriate  to  allow  product  sellers  to 
fix  indirectly  their  own  standard  of 
liability.  See  Johnson,  “Products 
Liability  ‘Reform’:  A  Hazard  to 
Consumers,”  56  “N.C.  L.  Rev.”  677,  680- 
81  (1978). 

When  the  issue  is  carefully  analyzed, 
there  is  less  dispute  between  product 
sellers  and  consumer  groups  than 
appears  on  the  surface.  Part  of  the 
sound  and  fury  is  a  debate  over  the 
ambiguous  term  “state  of  the  art.”  The 
approach  taken  in  Subsections  (B),  (C), 
(D),  and  (E)  of  not  using  the  term  “state 
of  the  art”  eliminates  that  ambiguity  and 
focuses  on  what  is  fair  to  each  party. 

Subsection  (B)  defines  “custom”  as 
the  “practices  followed  by  the  ordinary 
product  seller  in  the  defendant  product 
seller’s  industry  or  business.”  See  W. 
Prosser,  “Torts”  at  168  (4th  ed.  1971). 


Subsection  (C)  indicates  that 
compliance  with  industry  custom  is 
merely  evidence  that  the  trier  of  fact 
may  consider  in  determining  whether  a 
product  was  defective  under 
Subsections  104  (B)  and  (C).  There  is 
strong  support  in  the  case  law  for  this 
approach.  See.  e.g.,  “Bruce  v.  Martin- 
Marietta  Corp.,”  544  F.2d.  442  (10th  Cir. 
1976);  “Baker  v.  Chrysler  Corp.,”  55  Cal. 
App.  3d  710, 127  Cal.  Rptr.  745  (1976); 
“Maxted  v.  Pacific  Car  &  Foundry  Co., 
527  P.2d  832  (Wyo.  1974);  “Roach  v. 
Kononen,”  269  Or.  457,  525  P.2d  125 
(1974);  “Olson  V.  Arctic  Enterprises, 

Inc.”  349  F.  Supp.  761  (D.  N.D.  1972). 

Subsection  (C)  also  permits 
introduction  of  evidence  of  non- 
compliance  with  custom — evidence 
likely  to  be  introduced  by  a  product 
liability  claimant.  While  it  might  be 
argued  that  non-compliance  with  custom 
should  indicate  that  the  product  was 
defective,  situations  may  arise  where  a 
product  seller  followed  an  alternative 
procedure  that  was  no  less  safe 
(perhaps  even  safer)  than  the  custom  in 
the  industry.  For  that  reason,  non- 
compliance  with  custom  does  not  create 
a  situation  where  the  trier  of  fact  should 
consider  the  product  defective  per  se. 

Subsection  (C)  treats  compliance  or 
non-compliance  with  non-governmental 
product  standards  in  the  same  manner 
as  custom.  Compliance  or  non- 
compliance  with  such  standards  is 
admissible  in  evidence  when  relevant  to 
the  issue  before  the  court.  Privately 
developed  standards — for  both  design 
and  performance — vary  widely  in  their 
nature  and  quality.  While  almost  all 
privately  developed  standards  are 
labeled  “minimum”  (suggesting  a 
standard  below  that  which  a  product 
seller  could  reasonably  achieve),  some 
standards  reach  the  best  level  that  can 
be  obtained  as  a  practical  technological 
matter.  See  “Task  Force  Report"  at  IV- 
13-17.  On  the  other  hand,  some  are 
clearly  below  the  level  of  safety 
appropriate  as  a  defense  in  a  product 
liability  case.  See  “Report  of  the 
National  Commission  on  Product 
Safety”  at  48  (1978)  (“chronically 
inadequate  both  in  scope  and 
permissible  level  of  risk”). 

Compliance  with  standards  that  are 
rigorous  and  objective  (in  that  they  were 
developed  through  careful,  thorough 
product  testing  and  a  formal  product 
safety  evaluation,  and  up-to-date  in  light 
of  the  technological  and  scientific 
knowledge  reasonably  available  at  the 
time  the  product  was  manufactured) 
suggests  that  a  product  was  not 
defective.  Failure  to  comply  with  such 
standards,  especially  performance 
standards,  suggests  that  it  was 


62730 


Federal  Register  /  Vol.  44,  No.  212  /  Wednesday.  October  31,  1979  /  Notices 


defective.  Nevertheless,  because  of  the 
variance  in  the  nature  and  quality  of 
privately  developed  safety  standards, 
the  Act  has  eschewed  per  se  rules  in  this 
area.  See  "Poches  v.  J.  J.  Newberry  Co.,” 
549  F.2d  1166  (8th  Cir.  1977). 

Subsection  (D),  defining  “practical 
technological  feasibility,”  should  be 
contrasted  with  Subsection  (B)’s 
deHnition  of  “custom.”  The  Subsection 
(D)  deHnition  contemplates  a  level  of 
safety  that  was  feasible,  as  a  practical 
matter,  at  the  time  of  manufacture. 
“Feasibility”  includes  economic 
considerations  such  as  the  ability  of  a 
product  seller  to  price  a  product  so  that 
it  is  competitive,  but  excludes  Hnancial 
considerations  peculiar  to  a  particular 
product  seller,  such  as  its  cash  flow  at 
the  relevant  time. 

The  definition’s  emphasis  on 
feasibility  addresses  consumer  concerns 
with  “state-of-the-art”  or  “custom” 
defenses  that  could  allow  an  industry  or 
business  to  be  shielded  from  liability 
when  it  has  “negligently”  lagged  behind 
in  both  developing  and  utilizing  safety 
technology. 

Subsection  (E)  indicates  that  when  a 
product  seller  proves  by  a 
preponderance  of  the  evidence  that  it 
was  not  within  practical  technological 
feasibility  to  make  the  product  safer,  the 
product  seller  shall  not  be  subject  to 
liability.  This  is  in  accord  with  the  great 
majority  of  case  law.  See,  e.g.,  “Olson  v. 
Arctic  Enterprises,  Inc.,”  supra;  “Wilson 

V.  Piper  Aircraft  Corp.,”  282  Or.  61,  577 
P.2d  1322, 1326  (1978)  (“.  .  .  plaintiffs 
prima  facie  case  of  a  defect  must  show 
more  than  the  technical  possibility  of  a 
safe  design”);  “Bruce  v.  Martin-Marietta 
Corp.,”  supra;  “Maxted  v.  Pacific  Car  & 
Foundry  Co.,”  supra;  “Roach  v. 
Kononen,”  supra.  Cf.  “Ky.  Rev.  Stat. 
Ann.”  Section  411.310(2)  (Supp.  1978) 
(includes  custom).  But  cf.  “Colo.  Rev. 
Stat.”  Section  13-21-403  (Supp.  1978) 
(“state  of  the  art”  presumption  only). 

Significantly,  only  a  few  intermediate 
appellate  court  decisions,  primarily  from 
one  state,  impose  liability  if  the  product 
was  in  accord  with  the  technological, 
mechanical,  and  scientific  knowledge 
reasonably  feasible  for  use  at  the  time 
of  manufacture.  See,  e.g.,  “Gelsumino  v. 
E.W.  Bliss  Co.,”  10  Ill.  App.  3d  604,  295 
N.E.  2d  110  (1973),  and  its  progeny.  But 
see  “McClellan  v.  Chicago  Transit 
Authority,”  34  Ill.  App.  3d  151,  340 
N.E.2d  61  (1975).  Compare  “Olson  v.  A. 

W.  Chesterton  Co.,”  256  N.W.  2d  530 
(N.D.  1977). 

In  order  to  meet  appropnate  consumer 
group  concerns.  Subsection  (E)  provides 
four  exceptions  to  the  defense.  First,  the 
defense  will  not  apply  if  the  product 
seller  knew  or  had  reason  to  know  of 
the  danger  and,  with  that  knowledge. 


acted  unreasonably  in  selling  the 
product  at  all.  See  also  Subsection 
106(B)(1)  and  analysis.  This  exception 
would  only  apply  in  very  unusual 
situations.  For  example,  a  child’s  toy 
might  comply  with  what  was 
technologically  feasible  but,  because  of 
its  danger,  it  would  be  unreasonable 
behavior  to  market  the  product  for 
young  children.  Similarly,  it  would  be 
unreasonable  to  manufacture  a  home 
heating  unit  with  a  radium  core  unless 
technology  had  reached  a  point  at  which 
the  inhabitants  of  the  home  (and  others) 
would  be  protected  from  radiation. 

Second,  although  the  product  was  in 
accord  with  the  “practical  technological 
feasibility,”  it  may  be  defective  in 
construction.  It  is  a  basic  principle  of 
this  Act  to  apply  strict  liability  against 
the  manufacturer  in  that  case.  See 
Subsection  104(A)  and  analysis. 

Third,  although  the  product  complied 
with  the  “practical  technological 
feasibility”  at  the  time  of  manufacture, 
the  product  seller  may  have  failed  to 
meet  its  post-manufacture  duty  to  warn 
or  instruct  under  Subsection  104(C)(6). 

Finally,  although  its  product  was  in 
accord  with  “practical  technological 
feasibility,”  a  product  seller  cannot 
escape  strict  liability  for  express 
warranty  under  Subsection  104(D)  or 
105(B).  ^ 

*  *  «  *  « 

Code 

Sec.  108.  Relevance  of  Legislative  or 
Administrative  Regulatory  Standards 
and  Mandatory  Government  Contract 
Specifications 

(A)  When  the  injury-causing  aspect  of 
the  product  was.  at  the  time  of 
manufacture,  in  compliance  with 
legislative  regulatory  standards  or 
administrative  regulatory  safety 
standards  relating  to  design  or 
performance,  the  product  shall  be 
deemed  not  defective  under  Subsection 
104(B),  or,  if  the  standard  addressed 
warnings  or  instructions,  under 
Subsection  104(C)  or  105(A),  unless  the 
claimant  proves  by  a  preponderance  of 
the  evidence  that  a  reasonably  prudent 
product  seller  could  and  would  have 
taken  additional  precautions. 

(B)  When  the  injury-causing  aspect  of 
the  product  was  not,  at  the  time  of 
manufacture,  in  compliance  with 
legislative  regulatory  standards  or 
administrative  regulatory  safety 
standards  relating  to  design  or 
performance,  the  product  shall  be 
deemed  defective  under  Subsection 
104(B),  or,  if  the  standard  addressed 
warnings  or  instructions,  under 
Subsection  104(C)  or  105(A),  unless  the 
product  seller  proves  by  a 


preponderance  of  the  evidence  that  its 
failure  to  comply  was  a  reasonably 
prudent  course  of  conduct  under  the 
circumstances. 

(C)  When  the  in  jury -causing  aspect  of 
the  product  was,  at  the  time  of 
manufacture,  in  compliance  with  a 
mandatory  government  contract 
specification  relating  to  design,  this 
shall  be  an  absolute  defense  and  the 
product  shall  be  deemed  not  defective 
under  Subsection  104(B),  or,  if  the 
speciHcation  related  to  warnings  or 
instructions,  under  Subsection  104(C)  or 
105(A). 

(D)  When  the  injury-causing  aspect  of 
the  product  was  not,  at  the  time  of 
manufacture,  in  compliance  with  a 
mandatory  government  contract 
specification  relating  to  design,  the 
product  shall  be  deemed  defective  under 
Subsection  104(B),  or,  if  the  specification 
related  to  warnings  or  instructions, 
under  Subsection  104(C)  or  105(A), 

Analysis 

Sec.  108.  Relevance  of  Legislative  or 
Administrative  Regulatory  Standards 
and  Mandatory  Government  Contract 
Specifications 

Product  sellers  have  contended  that  it 
is  unfair  to  deem  a  product  defective 
when  the  challenged  aspect  of  that 
product  conformed  to  an  applicable 
administrative  or  legislative  regulatory 
standard.  They  note  that  considerable 
time  and  thought  are  spent  in  the 
development  of  such  standards  and  that 
the  standards  are  frequently  subject  to 
intense  public  scrutiny  prior  to  the  time 
of  their  official  adoption.  Product  sellers 
point  to  legislative  and  administrative 
standards  as  a  resource  to  provide  some 
predictability  within  the  scope  of 
product  liability  law.  They  contend  that 
it  is  unfair  to  allow  lay  jurors  to 
reevaluate  a  standard  that  has 
presumably  been  drafted  by  government 
experts.  Furthermore,  some  product 
liability  loss  prevention  experts  suggest 
that  a  defense  based  on  compliance 
with  standards  will  create  incentives  for 
manufacturers  to  comply  with  such 
standards.  See  Task  Force  “Selected 
Papers”  at  266  (Remarks  of  Professor 
Alvin  S.  Weinstein). 

On  the  other  hand,  some  consumer 
groups  maintain  that  government 
standards  are  often  the  result  of 
compromise  decisions — decisions  that 
are  sometimes  unduly  influenced  by 
industry.  These  consumer  groups  point 
out  that  some  government  regulatory 
bodies  may  have  insufRcient  personnel 
or  expertise  to  make  independent 
judgments.  The  general  approach  of 
courts,  as  well  as  that  embodied  in  the 
“Consumer  Product  Safety  Act,”  15 
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••U.S.C.”  Section  2074(A)  (1976)  and  the 
"National  Traffic  and  Motor  Vehicle 
Safety  Act,”  15  “U.S.C.”  Section  1391  (2) 
(1976),  is  that  government  standards  are 
only  minimum  standards,  and  that 
compliance  should  not  be  deemed  an 
absolute  defense  in  product  liability 

actions.  See  “Roberts  v.  May,” - Colo. 

App. - ,  583  P.  2d  305,  308  (1978).  In 

spite  of  this,  some  states  have  enacted 
statutes  that  grant  this  effect  to  such 
compliance.  See  “N.D.  Cent.  Code” 
Section  28-01.1-05(3)  (Supp.  1979);  “Utah 
Code  Ann.”  Section  78-15^  (1977); 
“Colo.  Rev.  Stat.”  Section  13-21-403 
(Supp.  1978). 

Nevertheless,  case  law  also  suggests 
that  government  safety  standards  are 
often  deemed  sound  and  appropriate  for 
application  to  tort  law  clains.  See  “Jones 
V.  Hittle  Serv.,  Inc.,”  219  Kan.  627,  549  P. 
2d  1383  (1976)  (universally  accepted 
standards  for  odorizing  LP  gas  outweigh 
expert  opinion);  “McDaniel  v.  McNeil 
Laboratories,  Inc.,”  196  Neb.  190,  241 
N.W.  2d  822  (1976)  (determination  of  the 
FDA  prevails  in  absence  of  proof  that 
the  manufacturer  furnished  incomplete, 
misleading,  or  fraudulent  information); 
“Simien  v.  S.S.  Kresge  Co.,”  566  F.  2d  551 
(5th  Cir.  1978)  (compliance  with 
flammability  standard);  “Bruce  v. 
Martin-Marietta  Corp.,”  544  F.  2d  442, 

446  (10th  Cir.  1976)  (claimants  did  “not 
present  any  more  stringent  standards 
which  might  have  been  applicable  at  the 
time  of  manufacture”). 

The  approach  taken  in  Subsection  (A) 
is  based  on  these  cases  and  on  the 
“Restatement  (Second)  of  Torts”  Section 
288C  (1965).  When  the  specific  injury- 
causing  aspect  of  the  product  conformed 
to  or  was  in  compliance  with  the 
legislative  or  administrative  regulatory 
standard,  the  product  is  deemed  not 
defective  under  Subsection  104(B)  when 
design  is  relevant,  or  under  Subsection 
104(C)  or  105(A)  when  the  duty  to  warn 
or  instruct  is  relevant;  unless  the 
claimant  proves  by  a  preponderance  of 
the  evidence  that  a  reasonably  prudent 
product  seller  could  and  would  have 
taken  additional  precautions. 

This  approach  has  enabled  claimants 
to  prevail  when  legislative  or 
administrative  standards  did  not  meet 
an  appropriate  level  of  safety.  For 
example,  in  “Raymond  v.  Riegel  Textile 
Corp.,”  484  F.  2d  1025  (Ist  Cir.  1973),  the 
claimant  was  able  to  show  that  a 
standard  promulgated  under  the 
“Flammable  Fabrics  Act”  was  outdated. 
See  also  “Burch  v.  Amsterdam  Corp.,” 
366  A.  2d  1079  (D.C.  1976)  (when 
manufacturer  knows  of  greater  dangers 
not  included  in  a  statutorily  mandated 
warning,  it  should  bring  those 
precautions  to  the  attention  of  product 


users).  On  the  other  hand,  it  recognizes 
that  government  safety  standards  may 
provide  an  adequate  basis  for  ^ 
evaluating  safety  in  tort  law. 

Subsection  (B)  makes  it  clear  that 
when  the  injury-causing  aspect  of  the 
product  did  not  conform  or  was  not  in 
compliance  with  a  legislative  or 
administrative  regiilatory  standard,  the 
product  shall  be  deemed  defective  under 
Subsection  104(B),  when  design  is 
relevant,  or  Subsection  104(C),  when 
duty  to  warn  is  relevant,  unless  the 
product  seller  shows  by  a 
preponderance  of  the  evidence  that  its 
failure  to  comply  amounted  to 
reasonably  prudent  conduct  under  the 
circumstances.  See  “Restatement 
(Second)  of  Torts”  Section  286  (1965).  A 
product  seller  may  be  able  to  prevail 
under  Subsection  (B)  by  showing  that 
compliance  would  have  created  greater 
dangers  than  non-compliance  would 
have.  Cf  “Davison  v.  Williams,”  251  Ind. 
448,  242  N.E.  2d  101  (1968)  (violation  of 
safety  regulation  may  be  justified  in 
circumstances). 

Subsection  (C)  addresses  a  highly 
specialized  problem  with  respect  to  a 
product  that  had  been  manufactured 
strictly  in  accordance  with  mandatory 
specifications  set  forth  in  a  government 
contract.  When  compliance  with  such  a 
standard  leads  to  an  injury,  the 
government,  not  the  product  seller,  is  the 
appropriate  defendant.  As  the  court  in 
“Hunt  V.  Blasius,”  55  Ill.  App.  3d  14,  370 
N.E.  2d  617,  621-22  (1977),  indicated, 
“public  policy  dictates  that  bidders  who 
comply  strictly  with  governmental 
specifications  should  be  shielded  from 
liability  in  any  respect  in  which  the 
product  complies.”  When  enacting  this 
provision,  a  legislature  should  ensure 
that  its  own  state  government  bears 
financial  responsibility  (either  through 
tort  law  or  through  a  compensation 
system)  for  the  harm  it  has  caused  by 
directing  that  the  product  conform  to 
contract  specifications. 

Subsection  (D)  provides  a 
counterweight  to  Subsection  (C).  If  the 
bidder  fails  to  comply  with  a  mandatory 
government  contract  specification,  and 
this  failure  to  comply  caused  the 
claimant's  injury,  the  product  seller  will 
deemed  liable  under  Subsection  104(B)  if 
the  specification  related  to  design,  or 
under  Subsection  104(C)  or  105(A)  of  the 
specification  related  to  instruction  or 
warnings.  If  the  manufacturer’s 
compliance  exceeded  the  government 
regulation  and  the  product  failed, 
liability  should  not  be  imposed  under 
this  Section — in  that  case,  the  technical 
“failure  to  comply”  would  not  be  the 


proximate  cause  of  the  injuiry  that  befell 
claimant. 

***** 

Code 

Sec.  109.  Notice  of  Possible  Claim 
Required 

(A)  An  attorney  who  anticipates  filing 
a  claim  shall  notify  all  product  sellers 
against  whom  the  claim  is  likely  to  be 
made.  The  notice  of  claim  shall; 

(1)  Identify  the  product  as  speciBcally 
as  possible; 

(2)  State  the  time,  place, 
circumstances,  and  events  giving  rise  to 
the  claim; 

(3)  Give  an  estimate  of  compensation 
or  other  relief  to  be  sought. 

(B)  The  attorney  shall  give  notice  of 
claim  within  six  (6)  months  of  the  date 
of  entering  into  an  attorney-client 
relationship  with  the  claimant  in  regard 
to  the  claim.  For  the  purposes  of  Section 
109,  such  a  relationship  arises  when  the 
attorney,  or  any  member  or  associate  of 
the  attorney's  firm,  agrees  to  serve  the 
claimant’s  interests  in  regard  to  the 
anticipated  claim. 

(C)  If  the  claimant’s  attorney  requests 
the  information  at  the  time  the  notice  of 
claim  is  given,  the  product  seller 
receiving  the  notice  of  claim  shall 
promptly  furnish  the  claimant’s  attorney 
with  the  names  and  addresses  of  each 
person  whom  the  product  seller  knows 
to  be  in  the  chain  of  manufacture  and 
distribution  of  the  product,  and  who  is 
likely  to  be  subject  to  liability  under 
Sections  104  or  105.  Any  product  seller 
who  fails  to  furnish  such  information 
may  be  subject  to  liability  as  provided 
in  Subsection  (E). 

(D)  A  claimant  who  delays  entering 
into  an  attorney-client  relationship  so  as 
to  delay  unreasonably  the  notice  of 
claim  required  by  Subsection  (A)  may 
be  subject  to  liability  as  provided  in 
Subsection  (E). 

(E)  Any  party  to  the  product  liability 
claim  or  any  attorney  representing  such 
a  party  who  suffers  a  monetary  loss 
associated  with  the  litigation  of  the 
claim  caused  by  the  failure  of  a  claimant 
or  a  claimant’s  attorney,  or  of  a  product 
seller  or  its  attorney,  to  comply  with  the 
requirements  of  this  Section  may 
recover  pecuniary  damages,  costs,  and 
reasonable  attorneys’  fees  from  that 
party.  Failure  to  comply  with  the 
requirements  of  Section  109  does  not 
affect  the  validity  of  any  claim  or 
defense  under  this  Act. 

Analysis 

Sec.  109.  Notice  of  Possible  Claim 
Required 

The  purpose  of  Section  109  is  to 
inform  product  sellers  at  an  early  date 
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that  the  products  they  produce  may  be 
defective.  Under  present  law,  a  claimant 
can  delay  informing  a  product  seller  of  a 
claim  until  the  statute  of  limitation  has 
nearly  expired.  In  most  jurisdictions, 
this  period  is  two  or  three  years. 
Although  77.8  percent  of  all  bodily  injury 
claims  are  reported  within  six  months, 
the  22.2  percent  that  are  not  reported 
during  this  period  are  of  concern 
because  they  represent  about  68  percent 
of  the  claim  payments.  "ISO  Closed 
Claims  Survey”  at  100  (1977). 

A  reasonable  notice  of  claim 
requirement  in  product  liability  law 
promotes  the  interests  of  consumers  and 
product  users  because  it  is  a  low-cost 
means  of  helping  to  assure  product 
safety.  Presumably,  if  informed  about 
defective  conditions  at  an  early  stage,  a 
product  seller  is  likely  to  take  action  to 
correct  such  conditions  and  thus  prevent 
future  injuries.  This  is  why  notice-of- 
claim  provisions  have  been  utilized  in 
other  contexts.  See.  e.g.,  “U.C.C.” 

Section  2-607  (warranty  breaches):  18  E. 
McQuillan,  "Municipal  Corporations" 
Section  53.154  (3d  ed.  1977)  (suits 
against  municipalities  for  injuries);  3  A. 
Larson.  “Workmen’s  Compensation 
Law”  Section  78.00  et  seq.  (1976)  (notice 
of  injury  to  employer).  See  also 
Comment,  "Notice  Requirement  in 
Warranty  Actions  Involving  Persona! 
Injury,”  51  "Calif.  L.  Rev.”  586  (1963); 
Phillips,  "Notice  of  Breach  in  Sales  and 
Strict  Tort  Liability  Law:  Should  There 
Be  a  Difference?,”  47  "Ind.  L.  J."  457, 
468-69  (1972)  (observing  that  requiring 
notice  of  claim  may  encourage 
defendants  to  make  reasonable 
settlements). 

This  Section  is  adapted  from  the 
recently  enacted  "Minn.  Stat.  Ann.” 
Section  604.04  (Supp.  1978).  It  differs 
from  analogous  notice-of-claim 
provisions  in  that  it  does  not  provide 
that  a  claim  or  defense  will  be  barred  by 
the  failure  of  the  injured  party  to  meet 
its  conditions.  As  the  court  noted  in 
"Greenman  v.  Yuba  Power  Prods.,  Inc.." 
59  Cal.  2d  57,  377  P.2d  897,  27  Cal.  Rptr. 
697,  700  (1963),  such  a  provision  may 

become  a  booby  trap  for  the  unwary.  The 
injured  consumer  is  seldom  ‘steeped  in  the 
business  practice  which  justifies  the  rule.' 
[)ames.  "Products  Liability”  (pt.2),  34  “Tex.  L. 
Rev.  192. 197  (1955)]  and  at  least  until  he  has 
had  legal  advice  it  will  not  occur  to  him  to 
give  notice .... 

Instead,  Section  109  places  a  duty  on 
the  attorney  to  give  the  notice  of  claim. 

It  imposes  on  the  attorney  the  costs  of 
investigation  and  other  litigation 
expenses  which  stem  from  the  failure  to 
give  notice. 

Section  109  also  places  a  burden  on 
the  product  seller  who  is  notified  of  an 


anticipated  claim  to  provide  the 
claimant’s  attorney  with  the  names  and 
addresses  of  others  whom  the  product 
seller  knows  to  be  in  the  chain  of 
manufacture  and  distribution  of  the 
product,  and  who  are  likely  to  be  > 
subject  to  liability  under  Sections  104  or 
105.  The  product  seller  is  not  obligated, 
however,  to  supply  long  lists  of  every 
supplier  of  a  component  part  of  its 
product  or  every  possible  wholesale  and 
retain  purchaser  of  it.  Product  sellers 
may  also  be  held  liable  under  this 
Section  for  litigation  costs  that  stem 
from  the  failure  to  provide  the  required 
names. 

Subsection  109(E)  is  limited  to  losses 
associated  directly  with  the  litigation  of 
the  claim  in  issue  and  does  not  apply  to 
possible  losses  suffered  by  persons 
other  than  a  party  to  the  product 
liability  claim  or  any  attorney 
representing  such  a  party. 

Claims  arising  under  Section  109  can 
be  consolidated  with  the  principal 
product  liability  claim  brought  under 
this  Act. 


Code 

Sec.  110.  Length  of  Time  Product  Sellers 
are  Subject  to  Liability 

(A)  Useful  Safe  Life. 

(1)  Except  as  provided  in  Subsection 
(A)(2),  a  product  seller  shall  not  be 
subject  to  liability  to  a  claimant  for 
harm  under  this  Act  if  the  product  seller 
proves  by  a  preponderance  of  the 
evidence  that  the  harm  was  caused  after 
the  product’s  “useful  safe  life”  had 
expired. 

"Useful  safe  life”  begins  at  the  time  of 
delivery  of  the  product  and  extends  for 
the  time  during  which  the  product  would 
normally  be  likely  to  perform  or  be 
stored  in  a  safe  manner.  For  the 
purposes  of  Section  110,  “time  of 
delivery”  means  the  time  of  delivery  of  a 
product  to  its  first  purchaser  or  lessee 
who  was  not  engaged  in  the  business  of 
either  selling  such  products  or  using 
them  as  component  parts  of  another 
product  to  be  sold. 

Examples  of  evidence  that  is 
especially  probative  in  determining 
whether  a  product’s  useful  safe  life  had 
expired  include: 

(a)  The  amount  of  wear  and  tear  to 
which  the  product  had  been  subject: 

(b)  The  effect  of  deterioration  fi'om 
natural  causes,  and  from  climate  and 
other  conditions  under  which  the 
product  was  used  or  stored; 

(c)  The  normal  practices  of  the  user, 
similar  users,  and  the  product  seller 
with  respect  to  the  circumstances, 
frequency,  and  purposes  of  the  product’s 


use,  and  with  respect  to  repairs, 
renewals,  and  replacements; 

(d)  Any  representations,  instructions, 
or  warnings  made  by  the  product  seller 
concerning  proper  maintenance,  storage, 
and  use  of  the  product  or  the  expected 
useful  safe  life  of  the  product;  and 

(e)  Any  modification  or  alteration  of 
the  product  by  a  user  or  third  party. 

(2)  A  product  seller  may  be  subject  to 
liability  for  harm  caused  by  a  product 
used  beyond  its  useful  safe  life  to  the 
extent  that  the  product  seller  has 
expressly  warranted  the  product  for  a 
longer  period. 

(B)  Statute  of  Repose. 

(1)  Generally.  In  claims  that  involve 
harm  caused  more  than  ten  (10)  years 
after  time  of  delivery,  a  presumption 
arises  that  the  harm  was  caused  after 
the  useful  safe  life  had  expired.  This 
presumption  may  only  be  rebutted  by 
clear  and  convincing  evidence. 

(2)  Limitations  on  Statute  of  Repose. 

(a)  If  a  product  seller  expressly  warrants 
that  its  product  can  be  utilized  safely  for 
a  period  longer  than  ten  (10)  years,  the 
period  of  repose,  after  which  the 
presumption  created  in  Subsection  (B)(1) 
arises,  shall  be  extended  according  to 
that  warranty  or  promise. 

(b)  The  ten-  (10-)  year  period  of  repose 
established  in  Subsection  (B)(1)  does  not 
apply  if  the  product  seller  intentionally 
misrepresents  facts  about  its  product,  or 
fraudulently  conceals  information  about 
it,  and  that  conduct  was  a  substantial 
cause  of  the  claimant’s  harm. 

(c)  Nothing  contained  in  Subsection 
(B)  shall  affect  the  right  of  any  person 
found  liable  under  this  Act  to  seek  and 
obtain  contribution  or  indemnity  from 
any  other  person  who  is  responsible  for 
harm  under  this  Act. 

(d)  The  ten-  (10-)  year  period  of  repose 
established  in  Subsection  (B)(1)  shall  not 
apply  if  the  harm  was  caused  by 
prolonged  exposure  to  a  defective 
product,  or  if  the  injury-causing  aspect 
of  the  product  that  existed  at  the  time  of 
delivery  was  not  discoverable  by  an 
ordinary  reasonably  prudent  person 
until  more  than  ten  (10)  years  after  the 
time  of  delivery,  or  if  the  harm,  caused 
within  ten  (10)  years  after  the  time  of 
delivery,  did  not  manifest  itself  until 
after  that  time. 

(C)  Statute  of  Limitation.  No  claim 
under  this  Act  may  be  brought  more 
than  two  (2)  years  from  the  time  the 
claimant  discovered,  or  in  the  exercise 
of  due  diligence  should  have  discovered, 
the  harm  and  the  cause  thereof. 

4  *  *  * 
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Analysis 

Sec.  110.  Length  of  Time  Product  Sellers 
are  Subject  to  Liability 

Perhaps  more  significant  than  any 
other  single  factor  alleged  to  be  the 
cause  of  the  nationwide  product  liability 
insurance  problem  are  the  rules 
governing  the  responsibility  of  product 
sellers  for  older  products.  Most  product 
liability  policies  include  claims  based 
not  only  on  products  manufactured  or 
sold  during  the  given  policy  year,  but 
also  on  products  manufactured  or  sold 
in  the  past.  In  the  case  of  sellers  of 
durable  goods,  this  creates  an  “open- 
ended”  liability  situation. 

The  Supreme  Court  of  Oregon 
summarized  the  general  common  law 
rule  for  products  with  the  statement; 
"[PJrolonged  use  of  a  manufactured 
article  is  but  one  factor,  albeit  an 
important  one,  in  the  determination  of 
whether  a  defect  in  the  product  made  it 
imsafe. .  .  .”  "Tucker  v.  Unit  Crane  & 
Shovel  Corp.,"  256  Or.  318,  473  P.2d  862 
(1970)  (boom  crane  manufactured  in 
1956,  collapsed  in  1965).  See  also  “Gates 
V.  Ford  Motor  Company,”  494  F,  2d  458 
(10th  Cir.  1974)  (24-year-old  tractor): 
“Kaczmarek  v.  Mesta  Machinery  Co.,” 
463  F.2d  675  (3d  Cir.  1972)  (30-year-old 
pickling  machine);  “Mondshour  v. 
General  Motors  Corp.,”  298  F.  Supp.  Ill 
(D.  Md.  1969)  (bus  designed  17  years 
prior  to  accident). 

Partly  in  response  to  this  open-ended 
liability  potential,  a  number  of  states 
have  enacted  statutes  of  repose  that 
begin  at  the  time  a  product  is  first  sold 
and  distributed.  See,  e.g.,  “1979  Ala. 
Acts”  No.  79-468  Section  3(b)  ("10  years 
after  the  manufactured  product  is  first 
put  to  use”);  “Ariz.  Rev.  Stat.  Ann.” 
Section  12-551  (Supp.  1978)  (“12  years 
after  the  product  was  first  sold  for  use 
or  consumption.  .  .”);  “Fla.  Stat.  Ann.” 
Section  95.031(2)  (Supp.  1979)  (“12  years 
after  the  date  of  delivery  of  the 
completed  product”);  “Ill.  Ann.  Stat.”  ch. 
83,  Section  22.2(b)  (Supp.  1979)  (12  years 
from  date  of  first  sale  or  10  years  from 
sale  to  actual  user-claimant — strict 
liability):  “Ind.  Code  Ann.”  Section  33- 
1-1.5-5  (Supp.  1978)  ("10  years  after  the 
delivery  ...  to  the  initial  user”);  “Neb. 
Rev.  Stat.”  Section  25-224  (Supp.  1978) 
(10  years  after  first  sale);  “Utah  Code 
Ann.”  Section  78-15-3(1)  (1977)  (6  years 
after  date  of  initial  purchase;  10  years 
after  date  of  manufacture). 

The  advantages  of  these  statutes  are 
that  they:  (1)  establish  an  actuarially 
certain  date  after  which  no  liability  can 
be  assessed;  and  (2)  eliminate  tenuous 
claims  involving  older  products  for 
which  evidence  of  defective  conditions 
may  be  difficult  to  produce.  See  “Order 
of  Railroad  Telegraphers  v.  Railway 


Express  Agency,”  321  U.S.  342,  348-49 
(1944). 

On  the  other  hand,  a  fundamental 
problem  with  these  statutes  is  that  they 
may  deprive  a  person  injured  by  a 
product  of  the  right  to  bring  a  claim 
based  on  a  defective  product  before  the 
injury  has  actually  occurred.  See 
Johnson,  “Products  Liability  ‘Reform’:  A 
Hazard  to  Consumers,”  58  “N.C.  L  Rev.” 
677,  689-90  (1978);  “Victorson  v.  Bock 
Laundry  Mach.  Co.,”  37  N.Y.2d  395,  335 
N.E.2d  275,  373  N.Y.S.2d  39  (1975). 

The  limited  available  data  show  that 
insurers’  apprehension  about  older 
products  may  be  exaggerated.  See  “ISO 
Closed  Claims  Survey”  at  105-08 
(indicating  that  over  97  percent  of 
product-related  accidents  occur  within 
six  years  of  the  time  the  product  was 
purchased  and,  in  the  capital  goods 
area,  83.5  percent  of  all  bodily  injury 
accidents  occur  within  ten  years  of 
manufacture).  Nevertheless,  as  the 
“Task  Force  Report”  indicated,  the 
underwriters’  concern  about  potential 
losses  associated  with  older  products 
may  be  an  important  factor  in  the  recent 
increase  in  liability  insurance  premiums 
for  manufacturers  of  durable  goods.  See 
“Task  Force  Report”  at  VII-21. 

Section  110  attempts  to  provide 
insurers  and  product  sellers  with  some 
security  against  stale  claims,  while 
preserving  the  claimant’s  right  to  obtain 
damages  for  injuries  caused  by  defective 
products.  It  accomplishes  this  result 
through  provisions  on  useful  safe  life,  a 
statute  of  repose,  and  a  statute  of 
limitation. 

(A)  Useful  Safe  Life.  The  common  law 
in  most  states  is  that  ”[t]he  age  of  an 
allegedly  defective  product  must  be 
considered  in  light  of  its  expected  useful 
life  and  the  stress  to  which  it  has  been 
subjected.”  “Kuisis  v.  Baldwin-Lima- 
Hamilton  Corp.,”  457  Pa.  321,  319  A.2d 
914,  923  (1974)  (brake-locking 
mechanism  on  a  crane  failed  after  more 
than  20  years  of  use).  The  “Kuisis”  court 
noted  further  that  “in  certain  situations 
the  prolonged  use  factor  may  loom  so 
large  as  to  obscure  all  others  in  a  case.” 
Id. 

The  basic  problem  has  been  the 
vagueness  of  the  concept.  Thus,  while 
the  “Task  Force  Report”  noted  that  “if  a 
useful  life  limitation  were  identified  in 
statutory  form,  it  might  be  expected  that 
it  would  be  given  more  serious  attention 
by  both  judge  and  jury”  (“Task  Force 
Report”  at  VII-27),  it  also  observ'ed  that 
“the  concept  would  still  lack 
specificity.”  Id.  Subsection  (A)  is 
designed  to  define  the  concept  with  as 
much  speciHcity  as  possible. 

The  Subsection  was  derived  from 
“Minn.  Stat.  Ann.”  Section  604.03  (Supp. 
1978).  It  serves  to  remind  the  court  and 


the  trier  of  fact  that  a  product  seller  may 
be  held  liable  only  for  harms  caused 
during  the  useful  safe  life  of  the  product. 
It  does  not  attempt  to  apply  fixed  useful 
safe  life  standards  for  all  products.  Such 
an  approach  is  not  possible  as  a 
practical  matter.  See  Phillips,  “An 
Analysis  of  Proposed  Reform  of 
Products  Liability  Statutes  of 
Limitations.”  56  “N.C.  L.  Rev.”  663,  673 
(1978).  Rather,  it  identifies  factors  that 
will  assist  the  court  and  the  trier  of  fact 
in  determining  how  long  a  product  can 
reasonably  be  expected  to  perform  or  be 
stored  in  a  safe  manner. 

Section  110  uses  the  term  “useful  safe 
life”  (not  “useful  life,”  a  term  which  has 
already  acquired  a  meaning  in  the  law 
of  taxation),  because  the  period  in 
which  the  product  can  have  some 
“utility”  may  be  well  beyond  the  period 
in  which  the  product  is  “safe.”  For 
example,  a  driver  may  continue  to  “use” 
tires  that  lack  sufficient  treads  for 
safety. 

A  product  seller  may  raise  the  “useful 
safe  life”  of  a  product  as  an  affirmative 
defense  in  a  product  liability  claim.  The 
period  of  time  begins  at  the  time  of 
delivery  of  the  product  and  extends 
through  the  time  during  which  the 
product  would  normally  be  likely  to 
perform  in  a  safe  manner. 

“Time  of  delivery”  is  defined  as  the 
time  of  delivery  of  a  product  to  its  first 
purchaser  or  lessee  not  engaged  in  the 
business  of  either  selling  such  products 
or  using  them  as  component  parts  of 
another  product  to  be  sold.  “Time  of 
delivery”  is  an  important  concept  in  the 
Act  because  it  marks  the  last  time  a 
product  seller  has  physical  control  of  the 
product  and  the  first  time  that  the 
product  is  in  the  hands  of  someone  other 
than  a  product  seller.  The  useful  safe  life 
and  repose  periods  of  Section  110  begin 
to  run  from  this  point  in  time. 

The  Section  then  sets  forth  a  series  of 
factors  that  will  be  of  assistance  to  the 
court  and  jury  in  determining  whether 
the  period  of  time  has  expired.  The 
product  seller  need  not  introduce 
evidence  with  respect  to  each  of  the 
listed  factors.  Rather,  each  of  the 
litigants  in  a  product  liability  claim  may 
introduce  evidence  on  those  factors 
listed  which,  they  believe,  will  support 
their  respective  contentions.  In  some 
cases,  evidence  on  one  or  a  few  of  the 
factors  may  be  regarded  as  dispositive 
of  the  “useful  safe  life”  issue  and,  when 
this  occurs,  the  lack  of  evidence  on  one 
of  the  other  factors  normally  will  not 
affect  the  outcome  of  the  case.  The 
product  seller  has  the  burden  of  proof 
upon  the  issue. 

Factors  (a)  through  (c)  under 
Subsection  (A)  are  basically  self- 
explanatory.  Factor  (d)  refers  to  the 
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useful  safe  life  stated  by  the  product 
seller.  A  product  seller  can  place  some 
reliance  on  this  provision  when  it  has 
indicated  that  a  product  should  not  be 
used  beyond  a  certain  period  of  time. 
However,  Subsection  (A)  does  not  give 
the  product  seller  absolute  power  to 
limit  a  product’s  useful  safe  life.  While 
this  was  suggested  in  “Velez  v.  Craine  & 
Clark  Lumber  Corp.,"  33  N.Y.2d  117,  305 
N.E.2d  750.  350  N.Y.S.2d  617  (1973). 
almost  all  courts  would  insist  on 
retaining  judicial  power  to  determine 
whether  the  product  seller’s  limitation 
was  a  reasonable  one.  Cf.  “Henningsen 
v.  Bloomfield  Motors,  Inc.,"  32  N.J.  358. 
161  A.2d  69  (1960).  Further,  even  the 
“Velez”  court  indicated  that  a  product 
seller’s  limitation  on  useful  life  could  not 
bind  the  rights  of  a  non-purchaser 
claimant.  Nevertheless,  where  the 
product  seller  imposes  a  reasonable 
limitation,  made  in  good  faith  to  protect 
the  user,  the  trier  of  fact  shoud  give  very 
serious  consideration  to  this  fact  in 
determining  whether  the  product  was 
used  beyond  its  useful  safe  life. 

Factor  (e),  dealing  with  modifications 
of  the  product  by  users  or  third  parties, 
relates  to  conduct  that  might  shorten  or 
lengthen  the  useful  life  of  the  product. 
While  the  Act  treats  product 
modifications  in  Section  112,  they  are 
also  factors  in  determining  whether  a 
product  has  been  used  beyond  its  useful 
safe  life. 

(B)  Statute  of  Repose. 

(1)  Generally.  Statutes  of  repose  differ 
from  statutes  of  limitation  in  that  they 
set  a  fixed  limit  after  the  time  of  the 
product’s  manufacture,  sale,  or  delivery 
beyond  which  the  product  seller  will  not 
be  held  liable.  The  rationale  of  such , 
statutes  is  threefold.  First,  the  fact  that  a 
product  has  been  used  safely  for  a 
substantial  period  of  time  is  some 
indication  that  it  was  not  defective  at 
the  time  of  delivery'.  Second,  if  a  product 
seller  is  not  aware  of  a  claim,  the 
passing  of  time  may  make  it  extremely 
difficult  to  construct  a  good  defense 
because  of  the  obstacle  of  securing 
evidence.  Although  the  burden  of  proof 
on  the  issue  of  defectiveness  remains  on 
the  claimant  under  the  Act.  a  jury',  as  a 
practical  matter,  may  demand  an 
explanation  from  a  product  seller  when 
the  claimant  has  suf^fered  a  severe 
injury.  ’The  third  rationale  is  that 
persons  ought  to  be  allowed,  as  a  matter 
of  policy,  to  plan  their  affairs  with  a 
reasonable  degree  of  certainty.  This 
goes  to  the  heart  of  the  product  liability 
insurance  rate-setting  problem.  Even 
though  past  data  show  that  83.5  percent 
of  bodily  injury  claims  arise  within  a 
ten-year  period.  there  is  no  safeguard 
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in  the  existing  law  that  the  past  will 
portend  the  future.  ’There  is  always  the 
possibility  that  the  number  of  claims  for 
older  products  will  increase.  See  “ISO 
Closed  Claims  Survey”  at  107. 

On  the  other  hand,  consumers  are 
justifiably  concerned  about  overly  broad 
absolute  cut-o^s  of  their  right  to  sue. 
This  provision  recognizes  consumer 
concerns  in  three  basic  ways: 

(1)  The  term  of  the  statute  is  ten 
years — ^beyond  the  term  enacted  or 
proposed  in  a  number  of  states; 

(2)  The  statute  begins  to  run  at  the 
time  of  delivery,  not  the  time  of 
manufacture;  and 

(3)  The  statute  does  not  contain  an 
absolute  cut-off,  but  rather  a 
presumption  that  the  product  has  been 
used  beyond  its  useful  safe  life. 

Colorado  law  utilizes  this  approach. 
“Colo.  Rev.  Stat,"  Section  13-21-403(3) 
(Supp.  1978),  Most  other  state  product 
liability  statutes  do  not. 

Consumer  concerns  are  also 
addressed  by  three  of  the  four 
additional  restrictions  contained  in 
Subsection  (B)(2). 

(2)  Limitations  on  Statute  of  Repose 
This  Subsection  contains  four  key 
limitations  on  its  scope  of  operation. 

First.  Subsection  (B)  does  not  apply 
when  a  product  seller  has  expressly 
warranted  or  promised  that  a  product 
can  be  used  safety  for  a  period  longer 
than  ten  years.  See  Subsection  102(K) 
(definition  of  “express  warranty”). 

Second,  the  statute  of  repose 
provisions  do  not  apply  when  a  product 
seller  intentionally  misrepresented  facts 
about  its  product  and  this 
misrepresentation  was  a  substantial 
cause  of  claimant’s  harm. 

Third,  Subsection  (B)  does  not  affect 
contribution  and  indemnity'  claims. 

Thus,  an  intermediate  product  seller  will 
not  have  to  absorb  a  liability  loss  that 
was  the  true  responsibility  of  the 
original  manufacturer.  See  Defense 
Research  Institute,  “Products  Liability- 
Position  Paper"  at  22  (monograph  1976); 
see  also  Phillips,  supra,  56  “N.C.  L.  Rev.” 
at  670-71  (1978). 

Fourth,  there  is  an  exception  for 
products  that  cause  perceptible  harm 
only  through  prolonged  exposure  [see. 
e.g..  “Michie  v.  Great  Lakes  Steel  Div., 
National  Steel  Corp,,"  495  F.2d  213  (6th 
Cir.  1974]),  or  that  cause  harms  that  take 
many  years  to  manifest  themselves.  See 
“Sindell  v.  Abbott  Laboratories."  85  Cal. 
App.  3d  1, 149  Cal.  Rptr.  138  (1978).  An 
exception  is  also  made  for  the  unusual 
situation  in  w'hich  a  product  contains,  at 
the  time  of  delivery,  a  hidden  defect  that 
is  not  discoverable  by  a  reasonably 
prudent  product  user  and  does  not 
manifest  itself  until  after  a  ten-year 
period  has  expired.  See  “Mickel  v. 


Blackmon,”  252  S.C.  202, 166  S.E.2d  173 
(1969)  (plastic  used  on  gearshift  lost  its 
resiliency  when  exposed  to  sunlight). 

If  the  ten-year  presumption  does  not 
apply,  a  product  seller  can  still  prove 
that  the  product  has  been  utilized 
beyond  its  useful  safe  life  under 
Subsection  (A). 

(C)  Statute  of  Limitation.  Tort  statutes 
of  limitation  traditionally  begin  at  the 
time  a  person  is  injured.  This  Subsection 
follows  that  approach.  Nevertheless,  in 
accord  with  justified  consumer 
concerns.  Subsection  (C)  extends  the 
limitation  period  beyond  the  time  of 
harm  in  situations  where  the  claimant 
would  have  no  reason  to  know  about 
the  harm  or  the  causal  coimection  to  a 
defective  product  [e.g.,  the  case  of  long¬ 
term  pharmaceutical  harms).  This 
reflects  a  general  trend  in  both  statutory 
and  case  law.  See  Bimbaum.  "  ‘First 
Breath’s’  Last  Gasp:  The  Discovery  Rule 
in  Products  Liability  Cases."  13  “Forum" 
279  (1977);  and  Annot.,  91  “A.L.R.3d’’  991 
(1979),  The  two-year  period  represents 
the  length  of  the  traditional  state  statute 
of  limitation  based  on  claims  for 
negligence.  In  light  of  the  Act’s  adoption 
of  the  discovery  rule,  this  is  the 
maximum  period  that  seemed  to  be 
appropriate. 

The  underlying  philosophy  of  this 
Section  is  congruent  with  Sections  105 
and  106,  which  shield  product  sellers 
from  liability  for  risks  that  they  W’ould 
have  no  reason  to  discover  at  the  time  of 
manufacture. 


Code 

Sec.  111.  Comparative  Responsibility 
and  Apportionment  of  Damages 

(A)  Comparative  Responsibility.  All 
claims  under  this  Act  shall  be  governed 
by  the  principles  of  comparative 
responsibility.  In  any  claim  under  this 
Act.  the  comparative  responsibility  of. 
or  attributed  to,  the  claimant  shall  not 
bar  recovery  but  shall  diminish  the 
award  of  compensator}'  damages 
proportionately,  according  to  the 
measure  of  responsibility  attributed  to 
the  claimant. 

(B)  Apportionment  of  Damages. 

(1)  In  all  claims  involving  comparative 
responsibility,  the  court,  unless 
otherwise  agreed  by  all  parties,  shall 
instruct  the  jury  to  answer  special 
interrogatories  or,  if  there  is  no  jury,  the 
court  shall  make  findings,  indicating: 

(a)  The  amount  of  damages  each 
claimant  would  be  entitled  to  recover  if 
the  comparative  responsibility  of  each 
party  were  disregarded;  and 

(b)  The  percentage  of  the  total 
responsibility  of  all  parties  to  each  claim 
that  is  to  be  allocated  to  each  claimant; 
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defendant;  third-party  defendant;  person 
or  entity  who  misused,  modified,  or 
altered  a  product  under  Subsection  112 
(C)  or  (D),  (or  who  voluntarily  and 
unreasonably  used  or  stored  a  product 
with  a  known  defective  condition  under 
Subsection  112(B]];  and  person  released 
from  liability  under  Subsection  113(E]. 
Under  this  Subsection,  the  court  may 
determine  that  two  or  more  persons  are 
to  be  treated  as  a  single  party. 

(2)  When  the  claimant's  employer’s  or 
co-employee’s  fault  is  considered, 
damages  shall  be  reduced  in  accordance 
with  Subsection  114(A],  if  applicable,  or 
by  the  percentage  of  responsibility 
apportioned  to  such  employer  or  co¬ 
employee,  if  that  amount  is  greater. 
When  a  person  released  from  liability 
under  Subsection  113(E)  would 
otherwise  be  liable  under  this  Act, 
damages  shall  be  reduced  by  the 
percentage  of  responsibility  apportioned 
to  such  person. 

(3)  In  determining  the  percentages  of 
responsibility,  the  trier  of  fact  shall 
consider,  on  a  comparative  basis,  both 
the  nature  of  the  conduct  of  each  person 
or  entity  responsible  and  the  extent  of 
the  proximate  causal  relation  between 
the  conduct  and  the  damages  claimed. 

(4)  The  court  shall  determine  the 
award  of  damages  to  each  claimant  in 
accordance  with  the  findings  and  enter 
judgment  against  each  party  liable.  For 
purposes  of  contribution  under  Section 
113,  the  court  shall  also  determine  and 
state  in  the  judgment  each  party’s 
equitable  share  of  the  obligation  to  each 
claimant  in  accordance  with  the 
respective  percentages  of  responsibility. 

(5)  Damages  are  to  be  apportioned 
severally,  and  not  jointly,  when  a  party 
is  responsible  for  a  distinct  harm,  or 
when  there  is  some  other  reasonable 
basis  for  apportioning  that  party’s 
responsibility  for  the  harm.  Otherwise, 
judgment  shall  be  entered  against  each 
party  liable  on  the  basis  of  the  rules  of 
joint  and  several  liability. 

(6)  When  one  or  more  parties  made  a 
substantial  contribution  to  an  indivisible 
harm,  or  for  other  reasons  under  the 
common  law  of  the  state  is  a  joint 
tortfeasor,  upon  motion  made  not  later 
than  one  (1)  year  after  judgment  is 
entered,  the  court  shall  determine 
whether  all  or  part  of  a  joint  tortfeasor’s 
share  of  the  obligation  is  uncollectible 
from  that  joint  tortfeasor. 

If  the  court’s  finding  is  in  the 
affirmative,  the  court  shall  reallocate 
any  uncollectible  amount  among  a 
claimant  foimd  to  be  responsible  and 
other  parties  who  are  joint  tortfeasors 
with  the  party  whose  share  is 
uncollectible.  The  reallocation  shall  be 
made  according  to  the  respective 


percentages  of  responsibility  of  each 
party. 

*  *  *  *  « 

Analysis 

Sec.  111.  Comparative  Responsibility 
and  Apportionment  of  Damages 

(A)  Comparative  Responsibility. 
Subsection  (A)  attempts  to  resolve 
existing  legal  uncertainty  about  the 
relevance  of  a  claimant’s  conduct  and 
the  comparative  responsibility  of  others 
who  contributed  to  the  claimant’s  harm. 
It  applies  principles  of  comparative 
responsibility  to  situations  where  more 
than  one  person  has  some  responsibility 
for  the  product-related  incident.  Cf. 
“Uniform  Comparative  Fault  Act’’ 
(“UCFA”)  Section  1.  The  consumer- 
oriented  fairness  of  pure  comparative 
responsibility  is  adopted,  as  compared 
with  the  “non-discriminating  rough 
justice  of  the  modified  type.  .  .  .’’ 
“Prefatory  Note,"  “UCFA". 

Although  there  is  no  assurance  that 
the  use  of  comparative  responsibility 
principles  will  lower  the  cost  of  product 
liability  claims,  the  inherent  fairness  of 
such  principles  has  led  to  their  inclusion 
in  the  “UCFA”  by  the  National 
Conference  of  Commissioners  of 
Uniform  State  Laws.  Section  111 
borrows  extensively  from  the“UCFA’’ 
and  its  accompanying  commentary. 

Some  courts  and  commentators  have 
voiced  concern  about  the  semantic  and 
theoretical  difficulties  of  mixing  the 
“apples"  of  negligence  with  the 
“oranges"  of  strict  liability.  See.  e.g., 
“Kirkland  v.  General  Motors  Corp.,"  521 
P.2d  1353  (Okla.  1974);  Robinson, 
“Square  Pegs  (Products  Liability)  in 
Roimd  Holes  (Comparative 
Negligence),"  52  “Cal.  St.  B.J."  16  (1977). 
Nevertheless,  these  concerns  appear  to 
be  more  theoretical  than  real. 

The  utility  of  comparative 
responsibility  for  product  liability  cases 
has  been  appreciated  both  by  state 
legislatures  and  courts.  It  has  also 
been  recommended  by  a  congressional 
subcommittee.  “LaFalce  Subcommittee 
Report,’’suprfl  at  76. 

Section  111  places  a  strong  incentive 
for  loss  prevention  on  the  party  who  is 
best  able  to  accomplish  that  goal.  It  also 


^*E.g..  “Ark.  Stat.  Ann.”  Section  27-1763-1765 
(Supp.  1977);  “Me.  Rev.  Stat”  tit  14  Section  156 
(Supp.  1976);  "Mich.  Comp.  Laws  Ann.”  Section 
600.2949  (Supp.  1976).  “Mich.  Stat.  Ann.”  Section 
27A.2949;  Conn.  (1979  Conn.  Pub.  AcU  79-463. 
Section  4). 

'*E.g..  "Thibault  v.  Sean.  Roebuck  ft  Co.,”  395 
A.2d  643  (N.H.  1978);  "Daly  v.  General  Moton 
Corp..”  20  Cal.  3d  725,  575  P.2d  1162, 144  Cal.  Rptr. 
360  (1978);  “Busch  v.  Busch  Constr.,  Inc.,”  262 
N.W.2d  377  (Minn.  1977);  "Butaud  v.  Suburban 
Marine  ft  Sport.  Goods.  Inc..”  555  P.2d  42  (Alaska 
1976). 


avoids  burdening  the  careful  product 
user  with  liability  insurance  costs 
assessed  to  persons  who  misuse  or  are 
otherwise  at  fault  in  their  handling  of 
’products.  While  some  economic 
analyses  indicate  that  a  comparative 
responsibility  system  creates  a  risk  of 
economic  inefficiency  because  of  an 
overinvestment  in  safety,  the  drafters  of 
the  Act  have  made  a  value  judgment 
that  such  an  “overinvestment"  is  worth 
making. 

(B)  Apportionment  of  Damages.  In 
order  to  apply  comparative 
responsibility  principles  under  this  Act. 
it  is  necessary  for  the  trier  of  fact  to 
supply  certain  information  in  special 
interrogatories.  Subsection  (B)(1)(a), 
which  is  based  on  “UCFA"  Subsection 
2(A)(1),  indicates  that  the  trier  of  fact 
should  set  forth  the  amoimt  of  damages 
a  claimant  would  receive  if  each  party’s 
comparative  responsibility  were 
disregarded.  This  helps  assure  that  the 
trier  of  fact  does  not  inflate  or  deflate 
the  amount  of  damages  claimant  would 
receive  if  the  claimant  were  free  from 
responsibility. 

Subsection  (B)(1)(b),  which  is  based 
on  “UCFA”  Subsection  2(a)(2),  requires 
the  trier  of  fact  to  indicate  the 
percentage  of  responsibility  allocated  to 
each  claimant;  defendant;  third-party 
defendant;  and  person  or  entity  who  has 
misused,  altered,  or  modified  products 
under  Subsections  112  (C)  or  (D).  It  also 
includes  persons  or  entities  who 
voluntarily  and  unreasonably  used  or 
stored  a  product  with  a  known  defective 
condition  under  Subsection  112(B)(2).  As 
is  noted  in  the  analysis  to  that 
Subsection,  this  is  an  optional  provision. 

Although  it  is  difficult  to  apportion  the 
responsibility  of  an  absent  employer  or 
co-employee  who  is  immune  from  tort 
liability  due  to  Worker  Compensation 
laws,  such  an  approach  is  necessary  to 
ensure  fairness  to  product  sellers.  It  is 
also  fair  to  employees  because  they 
have  given  up  their  right  to  sue  in  tort 
for  harms  caused  by  their  employers’  or 
co-employees’  fault  in  exchange  for  their 
Worker  Compensation  benetits. 

Subsection  111(B)(2)  indicates  that  in 
cases  of  product  misuse  or  alteration 
where  an  employer’s  or  co-employee’s 
fault  is  considered,  damages  shoiUd  be 
reduced  by  the  amount  of  Worker 
Compensation  benefits  the  worker 
received  or  will  receive  in  accordance 
with  Subsection  114(A).  or  by  the 
percentage  of  responsibility  apportioned 
to  such  employer  or  co-employee, 
whichever  is  greater. 

Thus,  for  example,  in  a  case  in  which 
a  manufacturer  is  found  to  have  been  40 
percent  responsible,  the  injured 
employee’s  employer  was  60  percent 
responsible,  and  Worker  Compensation 
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benefits  constituted  15  percent  of  the 
damages,  then  the  claimant's  damages 
would  be  reduced  by  60  percent,  not  85 
percent.  On  the  other  hand,  if  the 
manufacturer  had  been  80  percent 
responsible,  the  employer  was  20 
percent  responsible,  and  Worker 
Compensation  benefits  constituted  30 
percent  of  the  damages,  then  the 
claimant's  damages  would  be  reduced 
by  30  percent,  w'hich  was  the  amount  of 
the  Worker  Compensation  benefits  and 
was  greater  than  the  employer's 
percentage  (20  percent)  of  responsibility. 

When  a  released  party's  fault  is 
considered,  the  process  is  simpler. 
Damages  are  reduced  according  to  the 
percentage  of  fault  which  the  trier  of 
fact  attributes  to  that  person  or  entity. 

Subsection  (B)(l)(b]  also  indicates 
that  persons  who  have  been  released 
under  Subsection  113(E)  shall  be 
included  in  the  apportionment  of 
responsibility.  This  approach  is  in 
accord  w'ith  the  "UCFA”  and  the 
majority'  of  cases  that  have  addressed 
this  issue.  Again,  while  it  is  difficult  to 
apportion  an  absent  person’s  fault,  the 
approach  helps  to  ensure  that  all 
releases  are  executed  in  good  faith.  See 

■‘Frey  v.  Snelgrove,” - Minn. - 

.  269  N.W.2d  918  (1978):  "Bartels  v.  City 
of  Williston,”  276  N.W.2d  113  (N.D. 

1979):  “Pierringer  v.  Hoger."  21  Wis.  2d 
182. 124  N.W.2d  106  (1963). 

Subsection  (B)(3),  which  is  based  on 
"UCFA"  Subsection  2(b),  provides  a 
general  guideline  to  assist  the  trier  of 
fact  in  comparing  responsibility  among 
the  parties.  The  "UCFA”  comments 
(Section  2)  indicate  that  in  appropriate 
cases,  the  trier  of  fact  may  also 
consider: 

(1)  W'^hether  the  conduct  was  mere 
inadvertence  or  engaged  in  with  an 
awareness  of  the  danger  involved: 

(2)  The  magnitude  of  the  risk  created 
by  the  conduct,  including  the  number  of 
persons  endangered  and  the  potential 
seriousness  of  the  injury: 

(3)  The  significance  of  what  the  actor 
was  seeking  to  attain  by  his  conduct: 

(4)  The  actor's  superior  or  inferior 
capacities:  and 

(5)  The  particular  circumstances,  such 
as  the  existence  of  an  emergency 
requiring  a  hasty  decision. 

"UCFA  Comment"  Section  2 
(  percentages  of  fault”). 

"The  extent  of  the  proximate  causal 
relation  between  the  conduct  and  the 
damages  claimed"  refers  to  proximate 
cause  as  opposed  to  cause-in-fact. 

While,  at  times,  the  distinction  may  be  a 
difficult  one  to  draw,  this  Act  is 
premised  on  apportioning  responsibility 
only — pure  causation  in  terms  of  cause- 
in-fact  is  irrelevant  to  that  concept.  See 
Malone,  "Ruminations  on  Cause-in- 


Fact."  9  “Stan.  L.  Rev."  60  (1956). 
Proximate  cause,  on  the  other  hand,  is 
an  important  concept  in  this  Section.  In 
order  for  the  product  user's  conduct  to 
*■  bring  about  a  reduction  or 
apportionment  of  damages,  it  must  be  a 
proximate  cause  of  the  harm. 

The  importance  of  the  distinction 
between  cause-in-fact  and  proximate 
cause  as  applied  to  this  Section  may  be 
illustrated  by  the  so-called  “second 
collision  case”  in  w'hich  the  claimant 
sues  the  manufacturer  for  enhanced 
injuries  due  to  an  alleged  defect  in  the 
automobile,  although  the  initial  impact 
of  the  accident  w'as  caused  by  the 
claimant's  or  another  person's  negligent 
driving.  When  the  enhanced  injuries 
caused  by  the  "second  collision”  within 
the  automobile  can  be  reasonably 
separated  from  those  injuries  caused  by 
the  initial  collision,  damages  should  be 
approximately  divided.  Nevertheless, 
the  negligent  driving  should  not  be 
compared  w'ith  the  manufacturer's 
conduct  because  it  is  not  the  proximate 
cause  of  the  enhanced  injuries,  even 
though  it  is  clearly  a  cause-in-fact.  See 
"Austin  V.  Ford  Motor  Co.,"  86  Wis.  2d 
628.  273  N.W.  2d  233.  239  (1979). 

On  the  other  hand,  there  may  be 
"second  collision  cases”  in  which  the 
enhanced  injuries  and  the  initial  impact 
injuries  cannot  be  reasonably  separate^. 
Such  a  case  might  arise  when  an 
allegedly  defective  automobile  was  hit 
at  high  speed.  See  “Fietzer  v.  Ford  Motor 
Co..”  590  F.  2d  215  (7th  Cir.  1978).  In  such 
a  case,  the  driver's  conduct  is 
considered  a  proximate  cause  of  the 
harm  for  purposes  of  comparative 
responsibility. 

Subsection  (B)(3),  which  is  based  on 
"UCFA”  Subsection  2(c),  helps  to  assure 
that  the  mathematics  of  comparative 
responsibility  will  be  correctly 
determined.  The  court  must  determine 
the  award  for  each  claimant  according 
to  the  findings  made  under  this 
Subsection. 

Subsections  (B)  (4)  and  (5)  indicate 
that  the  common  law  rules  of  joint  and 
several  liability  continue  to  apply  under 
this  Act.  In  this  coimection.  it  is 
important  for  the  court  to  determine 
whether  the  defendant  is  a  joint 
tortfeasor,  i.e.,  if  its  tortious  conduct 
W'as  a  substantial  cause  of  an  indivisible 
injur}',  or  it  is  otherwise  deemed  to  have 
that  status  [e.g.,  persons  acting  in 
concert,  express  or  implied:  persons 
vicariously  liable  for  die  torts  of 
another).  See  W.  Prosser,  “Torts”  at 
297-99  (4th  ed.  1971).  A  defendant  who 
caused  only  a  divisible  part  of  the 
claimant's  harm  is  only  severally  liable 
for  that  portion.  See  “UCFA  Comment” 
Section  4,  and  "Restatement  (Second)  of 
Torts”  Section  433A  (1965). 


As  with  “UCFA”  Subsection  2(c).  the 
judgment  for  each  claimant  will  also 
show  the  share  of  each  party's  total 
obligation  to  the  claimant.  'This  should 
save  litigation  costs  and  avoid  the  need 
for  a  special  motion  or  a  separate  action 
on  the  issue. 

Subsection  (B)(5)  follows  "UCFA" 
Subsection  2(d)  in  pronding  for  the 
reallocation  of  damages  among  the 
parties  responsible  when  one  of  the 
parties'  share  is  uncollectible.  The 
reallocation  procedure  applies  to 
claimants  who  are  contributorily  at  fault 
and  joint  tortfeasors  who  have  made  a 
substantial  contribution  to  claimant's 
harm. 

***** 

Code 

Sec.  112.  Conduct  Affecting  ' 

Comparative  Responsibility 

(A)  Failure  to  Discover  a  Defective 
Condition. 

(1)  Claimant's  Failure  to  Inspect.  A 
claimant  is  not  required  to  have 
inspected  the  product  for  a  defective 
condition.  Failure  to  have  done  so  does 
not  render  the  claimant  responsible  for 
the  harm  caused  or  reduce  the 
claimant's  damages. 

(2)  Claimant's  Failure  to  Obsen  e  an 
Apparent  Defective  Condition.  When 
the  product  seller  proves  by  a 
preponderance  of  the  evidence  that  the 
claimant,  while  using  the  product,  was 
injured  by  a  defective  condition  that 
would  have  been  apparent,  without 
inspection,  to  an  ordinary  reasonably 
prudent  person,  the  claimant’s  damages 
shall  be  subject  to  reduction.  The 
procedural  principles  governing 
reduction  of  damages  are  set  forth  in 
Section  111. 

(3)  A  Non-Claimant's  Failure  to 
Inspect  for  Defects  or  to  Observe  an 
Apparent  Defective  Condition.  A  non¬ 
claimant's  failure  to  inspect  for  a 
defective  condition  or  to  observe  an 
apparent  defective  condition  that  would 
have  been  obvious,  without  inspection, 
to  an  ordinary'  reasonably  prudent 
person,  shall  not  reduce  claimant's 
damages. 

(B)  Use  of  a  Product  With  a  Known 
Defective  Condition. 

(1)  By  a  Claimant.  When  the  product 
seller  proves,  by  a  preponderance  of  the 
evidence,  that  the  claimant  knew  about 
the  product's  defective  condition,  and 
voluntarily  used  the  product  or 
volimtarily  assumed  the  risk  of  harm 
from  the  product,  the  claimant’s 
damages  shall  be  subject  to  reduction  to 
the  extent  that  the  claimant  did  not  act 
as  an  ordinary  reasonably  prudent 
person  under  the  circumstances.  Under 
this  Subsection,  the  trier  of  fact  may 
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determine  that  the  claimant  should  bear 
sole  responsibility  for  harm  caused  by  a 
defective  product.  The  procedural 
principles  governing  reduction  of 
damages  are  set  forth  in  Section  111. 

*  Optional  Section 

[(2)  By  a  Non-Claimant  Product  User. 
If  the  product  seller  proves  by  a 
preponderance  of  the  evidence  that  a 
product  user,  other  than  the  claimant, 
knew  about  a  product's  defective 
condition,  but  voluntarily  and 
unreasonably  used  or  stored  the  product 
and  thereby  caused  claimant’s  harm,  the 
claimant’s  damages  shall  be  subject  to 
apportionment.  The  procedural 
principles  governing  apportionment  of 
damages  are  set  forth  in  Section  111.] 

(C)  Misuse  of  a  Product. 

(1)  “Misuse"  occurs  when  the  product 
user  does  not  act  in  a  manner  that 
would  be  expected  of  an  ordinary 
reasonably  prudent  person  who  is  likely 
to  use  the  product  in  the  same  or  similar 
circumstances. 

(2)  When  the  product  seller  proves,  by 
a  preponderance  of  the  evidence,  that 
product  misuse  by  a  claimant,  or  by  a 
party  other  than  the  claimant  or  the 
product  seller,  has  caused  the  claimant’s 
harm,  the  claimant’s  damages  shall  be 
subject  to  reduction  or  apportionment  to 
the  extent  that  the  misuse  was  a  cause 
of  the  harm.  Under  this  Subsection,  the 
trier  of  fact  may  determine  that  the  harm 
arose  solely  because  of  product  misuse. 
The  procedural  principles  governing 
reduction  or  apportionment  of  damages 
are  set  forth  in  Section  111. 

(3)  Under  this  Subsection,  subject  to 
st^te  and  federal  law  regarding 
immunity  in  tort,  the  trier  of  fact  may 
determine  that  a  party  or  parties  who 
misused  the  product  and  thereby  caused 
claimant’s  harm  should  bear  partial  or 
sole  responsibility  for  harm  caused  by 
the  product  and  are  subject  to  liability 
to  the  claimant. 

(D)  Alterotion  or  Modification  of  a 
Product. 

(1)  “Alteration  or  modification"  occurs 
when  a  person  or  entity  other  than  the 
product  seller  changes  the  design, 
construction,  or  formula  of  the  product, 
or  changes  or  removes  warnings  or 
instructions  that  accompanied  or  were 
displayed  on  the  product.  “Alteration  or 
modification"  of  a  product  includes  the 
failure  to  observe  routine  care  and 
maintenance,  but  does  not  include 
ordinary  wear  and  tear. 

(2)  When  the  product  seller  proves,  by 
a  preponderance  of  the  evidence,  that 
an  alteration  or  modification  of  the 
product  by  the  claimant,  or  by  a  party 
other  than  the  claimant  or  the  product 
seller,  has  caused  the  claimant’s  harm, 
the  claimant’s  damages  shall  be  subject 


to  reduction  or  apportionment  to  the 
extent  that  the  alteration  or  modification 
was  a  cause  of  the  harm.  Under  this 
Subsection,  the  trier  of  fact  may 
determine  that  the  harm  arose  solely 
because  of  the  product  alteration  or 
modification. 

This  Subsection  shall  not  be 
applicable  if: 

(a)  The  alteration  or  modification  was 
in  accord  with  the  product  seller’s 
instructions  or  specifications; 

(b)  The  alteration  or  modification  was 
made  with  the  express  or  implied 
consent  of  the  product  seller,  or 

(c)  The  alteration  or  modification  was 
reasonably  anticipated  conduct  under 
Subsection  102(Gj,  and  the  product  was 
defective  under  Subsection  104(C) 
because  of  the  product  seller’s  failure  to 
provide  adequate  warnings  or 
instructions  with  respect  to  the 
alteration  or  modification. 

The  procedural  principles  governing 
reduction  or  apportionment  of  damages 
are  set  forth  in  Section  111. 

(3)  Under  this  Subsection,  subject  to 
state  and  federal  law  regarding 
immunity  in  tort,  the  trier  of  fact  may 
determine  that  a  party  or  parties  who 
altered  or  modiHed  the  product  and 
thereby  caused  claimant’s  harm  should 
bear  partial  or  sole  responsibility  for 
harm  caused  by  the  product  and  are 
subject  to  liability  to  the  claimant. 

*  *  *  *  « 

Analysis 

Sec.  112.  Conduct  Affecting 
Comparative  Responsibility 

(A)  Failure  to  Discover  a  Defective 
Condition. 

(1)  Claimant’s  Failure  to  Inspect. 
Under  common  law,  the  product  user 
had  an  obligation  to  inspect  for  defects; 
failure  to  do  so  could  bar  a  claim.  See 
“Palmer  v.  Massey-Ferguson,  Inc.”  3 
Wash.  App.  508,  476  P.  2d  713  (1970). 
However,  under  modem  tort  law,  the 
product  user  is  entitled  to  assume  that 
the  product  is  reasonably  safe  for  its 
ordinary  use.  See  "Restatement 
(Second)  of  Torts”  Section  402A  (1965); 
“Cepeda  v.  Cumberland  Eng’r.  Co.,"  76 
N.J.  152,  386  A.  2d  816  (1978).  Subsection 
(A)  follows  these  cases  and  does  not 
require  the  product  user  or  consumer  to 
inspect  a  product  for  a  defect.  See 
“Kassouf  V.  Lee  Bros.,”  209  Cal.  App.  2d 
568,  26  Cal.  Rptr.  276  (1962)  (plaintiff, 
without  inspection,  ate  a  chocolate  bar 
containing  worms  and  maggots). 

(2)  Claimant’s  Failure  to  Observe  an 
Apparent  Defective  Condition.  Cases 
can  arise  where  a  defect  would  be 
apparent,  without  inspection,  to  an 
ordinary  reasonably  prudent  person. 
Subsection  (A)(2)  incorporates  the  Task 


Force’s  views  in  this  area,  permitting  the 
trier  of  fact  to  consider  this  conduct  and 
reduce  claimant’s  damages.  Under 
Comment  n  to  the  “Restatement 
(Second)  of  Torts”  Section  402A,  an 
individual  who  failed  to  discover  an 
apparent  defective  condition  would, 
theoretically,  still  be  allowed  a  full 
claim.  On  the  other  hand,  if  that  person 
knew  about  the  defect  and  proceeded 
anyway,  the  claim  would  be  totally 
barred.  This  approach  has  led  to 
considerable  litigation  and  expense  over 
the  issue  of  whether  a  claimant  knew  or 
did  not  know  about  a  particular  defect. 
See  ’Task  Force  Report"  at  VlI-51-53; 
see  also  “Karabatsos  v.  Spivey  Co.,’’  49 
Ill.  App.  3d  317,  364  N.E.  2d  319  (1977); 
“Teagle  v.  Fischer  &  Porter  Co.,’’  89 
Wash.  2d  149,  570  P.  2d  438  (1977); 
“Poches  V.  J.J.  Newberry  Co.,”  549  F.  2d 
1166  (8th  Cir.  1977).  The  Act  eliminates 
this  distinction  and  focuses  on  the  true 
responsibility  of  the  product  user. 

Thus,  if  a  claimant  with  good  eyesight 
ate  a  candy  bar  that  had  bright  green 
worms  crawling  over  it.  Subsection 
(A)(2)  permits  the  trier  of  fact  to  find 
that  the  claimant  should  bear  some 
responsibility  for  any  411  effects  suffered. 
This  example  involves  a  defective 
condition  that  can  be  discovered 
without  inspection.  Cf.  “Auburn  Mach. 
Works  Co.  V.  Jones,"  366  So.  2d  1167 
(Fla.  1979). 

Subsection  (A)(2)  will  not  promote 
misconduct  by  product  sellers.  If  they 
were  aware  of  the  defect  in  the  goods  at 
the  time  of  sale,  the  punitive  damages 
section  of  the  Act  (Section  120)  would 
provide  a  strong  incentive  not  to  sell 
such  a  product. 

(3)  A  Non-Claimant’s  Failure  to 
Inspect  for  Defects  or  to  Observe  an 
Apparent  Defective  Condition.  When  a 
product  seller  has  sold  a  defective 
product  and  an  intervening  product  user 
negligently  fails  to  discover  the  defect  or 
to  take  precautions  against  the  possible 
harm,  case  law  is  uniform  that  the 
product  user’s  conduct  does  not  relieve 
the  product  seller  of  liability.  See  “Ford 
Motor  Co.  V.  Matthews,"  291  So.  3d  169 
(Miss.  1974);  "Boeing  Airplane  Co.  v. 
Brown,”  291  F.2d  310  (9th  Cir.  1961): 
“Comstock  V.  General  Motors  Corp.,” 

358  Mich.  163,  99  N.W.2d  627  (1959).  In 
this  instance,  the  product  seller  is 
required  to  bear  responsibility  for  the 
defective  product  it  placed  on  the 
market. 

(B)  Use  of  a  Product  With  a  Known 
Defective  Condition. 

(1)  By  a  Claimant.  When  it  is  clear 
that  a  claimant  voluntarily  and 
unreasonably  used  a  product  with  a 
known  defective  condition,  the 
claimant’s  damages  are  subject  to 
reduction.  Care  must  be  taken  not  to 
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allow  recovery  of  a  claim  in  a  situation 
where  individuals,  in  effect,  have 
created  their  own  product  liability 
claim.  In  that  regard,  it  should  be  noted 
that  consent  is  a  defense  even  to 
intentional  wrongs.  See  W.  Prossser, 
•Torts"  at  101  (4th  ed.  1971). 

However,  there  may  be  cases  where 
an  individual  voluntarily  uses  a  product 
with  a  known  defective  condition,  but 
the  reasonableness  of  this  conduct 
becomes  a  matter  of  dispute.  For 
example,  if  a  person  discovers  a  welt  in 
a  tire,  should  that  person  be  required  to 
stop  immediately  and  call  for 
assistance,  or  is  it  reasonable  to  proceed 
to  a  nearby  gasoline  station  to  have  the 
tire  repaired?  The  answer  depends  on 
the  particular  fact  situation.  Many  cases 
arise  in  this  shadowy  zone.  See 
“Henderson  v.  Ford  Motor  Co.,”  519 
S.W.2d  87  (Tex.  1974):  "Ford  Motor  Co. 

V.  Lee.”  237  Ga.  554,  229  S.E.2d  379 
(1976),  Subsection  (B)(1)  allows  the  trier 
of  fact  to  consider  the  claimant's 
conduct  in  the  particular  fact  situation 
and  to  reduce  damages  to  the  extent 
that  it  is  appropriate  to  do  so.  From  both 
the  claimant’s  and  the  product  seller’s 
perspective,  this  mitigates  the  “all-or- 
nothing”  approach  that  has  arisen  as  a 
result  of  some  court  interpretations  of 
Comment  to  Section  402A  of  the 
“Restatement  (Second)  of  Torts.” 

(2)  By  a  Non-Claimant  Product  User. 
Subsection  (B)(2)  is  placed  in  brackets 
as  an  optional  section.  It  would 
apportion  responsibility  for  injuries 
caused  by  a  defective  product  between 
the  product  seller  and  a  product  user 
who  voluntarily  and  unreasonably 
exposed  the  claimant  to  the  product 
risk.  Some  case  law  and,  perhaps, 
proper  placement  of  incentives  for  loss 
prevention  support  this  result.  Cf. 

“Aetna  Ins.  Co.  v.  Loveland  Gas  &  Elec. 
Co..”  369  F.2d  648  (6th  Cir.  1966): 

“Drazen  v.  Otis  Elevator  Co.,”  %  R.I. 

114, 189  A.2d  693  (1963).  On  the  other 
hand,  case  law  will  not  shift 
responsibility  where  the  product  was 
entirely  unfit  for  its  intended  use,  and 
Subsection  (B)(2)  may  create  a  situation 
in  which  a  claimant  injured  by  a 
defective  product  cannot  bring  a 
successful  suit  against  anyone.  This 
could  occur  when  the  Subsection  shields 
the  seller  of  the  defective  product,  and 
an  immunity  [e.g..  Worker 
Compensation)  shields  the  negligent 
third-party  actor.  Moreover,  as  Professor 
Phillips  has  observed. 

The  third  party  rarely  intends  to  cause  the 
plaintiff  injury.  Where  there  is  no  such  intent, 
the  third  party's  failure  to  prevent  the  injury 


“See.  eg.,  ‘•Clement  v.  Crosby  &  Co.,"  148  Mich. 
293.  Ill  N.W.  745  (1907);  "Farley  v.  Edward  E. 
Tower  &  Co..”  271  Mass.  230. 171  N.E.  639  (1930). 


is  attributable  to  his  inadvertence,  regardless 
of  whether  he  actually  knew  or  merely  should 
have  known  of  the  danger. 

Phillips,  supra,  28  “Drake  L  Rev.”  at  372. 

In  light  of  the  very  close  balance  of 
equities  with  regard  to  this  Section,  it 
has  been  bracketed  and  should  be 
regarded  as  optional. 

(C)  Misuse  of  a  Product.  Subsection 
(C)  provides  for  a  reduction  or 
apportionment  of  the  liability  of  the 
product  seller  when  an  injury  occurs,  in 
whole  or  in  part,  because  the  product 
user  misused  the  product  in  some  way 
that  the  product  seller  could  not 
reasonably  anticipate.  See  “Netzel  v. 
State  Sand  &  Gravel  Co.,”  51  Wis.  2d  1, 
186  N.W.2d  258  (1971);  “General  Motors 
Corp.  V.  Hopkins,”  548  S.W.2d  344  (Tex. 
1977),  The  definition  of  “misuse”  is 
based  on  the  Act’s  concept  of 
“reasonably  anticipated  conduct.”  See 
Subsection  102(G)  and  analysis. 

Damages  are  reduced  or  apportioned 
”to  the  extent”  that  the  misuse  caused 
the  harm  and,  under  Subsection  (C)(2), 
the  trier  of  fact  may  determine  that  the 
harm  arose  solely  because  of  product 
misuse.  “Helene  Curtis  Indus,  v.  Pruitt,” 
385  F.2d  841  (5th  Cir.  1967). 

Subsection  (C)(3)  indicates  that  a 
third  party  who  is  not  immune  under 
state  or  federal  law  and  who  has 
misused  a  product  may  be  subject  to 
liability  to  the  claimant. 

(D)  Alteration  or  Modification  of  a 
Product.  Subsection  (D)  deals  with  the 
situation  in  which  a  person  or  entity 
other  than  the  product  seller  has  altered 
or  modified  the  product  and  this  has  led 
to  the  claimant’s  harm.  Alteration  or 
modification  (as  contrasted  with  misuse) 
occurs  when  a  claimant  or  third-party 
product  user  changes  the  product’s 
design,  construction,  or  formula,  or 
modifies  or  removes  instructions  that 
accompanied  or  were  displayed  on  the 
product. 

Some  courts  have  imposed  liability  on 
the  product  seller  in  this  situation  if  the 
alteration  or  modification  was  in  some 
manner  “foreseeable.”  See,  e.g..  “Blim  v, 
Newbury  Indus.,  Inc,,”  443  F.2d  1126 
(10th  Cir.  1971)  (machine  safety  guard 
removed  by  co-worker).  Courts  that 
have  held  ^e  original  product  seller 
responsible  in  these  instances  have 
bordered  on  imposing  absolute  liability. 
Thus,  insurers  have  a  just  concern  about 
the  broad-scale  imposition  of  liability 
where  intervention  by  another  party 
was  the  principal  cause  of  the  accident. 
As  the  American  Insurance  Association 
has  noted: 

It  is  difficult  enough  to  calculate  the  risk 
associated  with  a  given  product  even  where 
there  is  access  to  Imowledge  about  its  basic 
inherent  characteristics.  .  .  .  The  task 
becomes  impossible  if  the  premium 


calculations  must  take  into  account  not  only 
the  inherent  properties  of  the  machine,  but 
also  its  transformation  in  the  hands  of  others, 
and  their  neglect  of  repair  and  maintenance. 

AIA,  “Product  Liability  Legislative 
Package”  at  16  (monograph  1977). 

Moreover,  if  the  law  ignores 
alterations  and  modifications  or 
products,  it  fails  to  place  an  incentive 
for  loss  prevention  on  those  who  might 
engage  in  such  conduct. 

The  authors  of  the  “Restatement 
(Second)  of  Torts”  Section  402A, 
Subsection  1(b),  recognized  this  fact  and 
subjected  the  product  seller  to  liability 
only  when  the  seller's  product  reached 
“the  user  or  consumer  without 
substantial  change  in  the  condition  in 
which  it  was  sold.”  Comment  g  to  that 
Section  stated  the  matter  more  firmly: 

The  seller  is  not  liable  when  he  delivers  the 
product  in  a  safe  condition,  and  subsequent 
mishandling  or  other  causes  make  it  harmful 
by  the  time  it  is  consumed.  The  burden  of 
proof  that  the  product  was  in  a  defective 
condition  at  the  time  that  it  left  the  hands  of 
the  particular  seller  is  upon  the  injured 
plaintiff:  and  unless  evidence  can  be 
produced  which  will  support  the  conclusion 
that  it  was  then  defective,  the  burden  is  not 
sustained. 

Recently,  a  number  of  state 
legislatures  have  enacted  the  essence  of 
this  comment  into  law.  "Ariz.  Rev.  Stat. 
Ann.”  Section  12-683(2)  (Supp.  1978): 
“Ind.  Code  Ann.”  33-1-1.5  Section 
4(b)(3)  (Supp.  1978);  “Ky.  Rev.  Stat. 

Ann.”  Section  411-320  (1978):  “N.H.  Rev. 
Stat.  Ann.”  Section  507-D:3  (Supp.  1978): 
“R.I.  Gen.  Laws”  Section  9-1-32  (1978); 
“Tenn.  Code  Ann.”  Section  23-3708 
(1978):  “Utah  Code  Ann.”  Section  78-15- 
5  (1977). 

According  to  the  statistics  of  the 
Insurance  Services  Office,  product 
modification  only  occurs  in 
approximately  13  percent  of  product 
liability  cases.  Of  these  cases,  the 
largest  number  of  the  product 
modifications  (39  percent)  result  from 
the  conduct  of  employers.  See  “ISO 
Closed  Claims  Survey”  at  140-41.  This 
raises  the  main  problem  with  rules  that 
limit  a  product  seller’s  responsibility  for 
subsequent  product  alterations  or 
modifioetions — often  the  injured  worker 
cannot  sue  the  one  who  is  really  at  fault 
because  of  the  “exclusive  remedy” 
provisions  of  Worker  Compensation 
statutes.  However,  it  is  fair  to  state  that 
the  destruction  of  a  tort  remedy  against 
the  employer 

should  not  of  itself  create  a  third-party 
remedy  against  the  manufacturer  or 
distributor  of  the  product  in  question.  If 
Worker  Compensation  is  regarded  as  a 
proper  remedy  in  other  cases  of  an  exclusive 
employer’s  wrong,  then  so  too  should  it  be 
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where  that  wrong  involves  the  product 
acquired  from  third-party  defendants. 

AIA,  “Product  Liability  Legislative 
Package,"  supra  at  15-16. 

Nevertheless.  Subsection  (D)  takes 
account  of  the  hardship  that  can  result 
from  an  overly  broad  liability  limitation 
in  cases  of  product  modification  or 
alteration.  Thus,  the  provision  is  very 
narrowly  drawn. 

Subsection  (D)(2]  ensures  that  the 
principles  of  comparative  responsibility 
are  correctly  applied  by  reference  to 
Section  111.  If  an  alteration  or 
modification  was  made  by  the  claimant, 
damages  are  subject  to  reduction  in 
accordance  with  the  claimant’s 
percentage  of  responsibility.  If  a  party 
other  than  the  claimant  is  responsible 
for  the  modification  or  alteration, 
damages  are  to  be  apportioned  in 
accordance  with  the  parties' 
percentages  of  responsibility. 

In  the  case  of  an  employer  or  co¬ 
employee  immune  from  tort  liability  or  a 
released  party  under  Subsection  113(E), 
the  rules  set  forth  in  Subsection 
112(B)(2]  would  apply  with  regard  to 
reduction  of  damages. 

Under  Subsection  (D)(2).  a  product 
seller  may  avoid  liability  to  the  extent  it 
proves  that  claimant's  harm  was 
proximately  caused  by  the  alteration  or 
modification.  If  the  harm  arose  solely 
because  of  the  product  alteration  or 
modification,  the  product  seller  will  not 
be  liable  at  all.  On  the  other  hand,  the 
rule  adopted  ensures  that  the  product 
seller  will  remain  liable  to  the  extent 
that  it  is  responsible  for  the  harm.  See 
“Fincher  v.  Surrette,”  365  So.  2d  860,  863 
(La.  Ct.  App.  1979).  Subsection  (D)(2) 
applies  the  comparative  responsibility 
procedural  principles  set  forth  in  Section 
111. 

As  Subsections  (D)(2)  (a)  and  (b) 
indicate,  the  product  seller  cannot  avoid 
responsibility  for  product  alterations  or 
modifications  which  the  seller  suggested 
(per  instructions)  or  to  which  the  seller 
expressly  consented. 

Subsection  (D)(2)(c)  indicates  that  the 
product  seller  may  have  a  duty  to  warn 
against  modifications  or  alterations  of 
its  product  when  it  may  reasonably 
anticipate  that  such  conduct  will  occur 
on  the  part  of  persons  who  are  likely  to 
use  the  product.  As  Subsection  102(G) 
(deHnition  of  “reasonably  anticipated 
conduct")  indicates,  this  refers  to 
conduct  that  would  be  engaged  in  by  an 
ordinary  reasonably  prudent  person. 

Subsection  (D)(2)(c)  is  not  intended  to 
encompass  every  type  of  act  foreseeable 
by  virtue  of  hindsight  or  otherwise.  If 
alterations  or  modiHcations  involve 
conduct  which  should  have  been 
reasonably  anticipated  by  the  product 


seller,  such  product  seller  will  be 
responsible  for  harms  that  result  if  the 
failure  to  provide  warnings  against  the 
type  of  alteration  or  modification  at 
issue  renders  the  product  defective 
under  Subsection  104(C).  A  general 
warning  against  any  alterations  or 
modifications  will  not  suffice. 

Subsection  (D)(3)  indicates  that  a 
third  party  who  is  not  immune  under 
state  or  federal  law  and  who  has 
negligently  altered  or  modified  a  product 
may  be  subject  to  liability  to  the 
claimant. 

***** 

Code 

Sec.  113.  Multiple  Defendants: 
Contribution  and  Implied  Indemnity 

(A)  A  right  of  contribution  exists 
under  this  Act  between  or  among  two  or 
more  persons  who  are  jointly  and 
severally  liable,  whether  or  not 
judgment  has  been  recovered  against  all 
or  any  of  them.  It  may  be  enforced  either 
in  the  original  action  or  by  a  separate 
action  brought  for  that  purpose.  The 
basis  for  contribution  is  each  person's 
equitable  share  of  the  obligation, 
including  the  equitable  share  of  a 
claimant,  as  determined  in  accordance 
with  the  provisions  of  Section  111.  For 
the  purposes  of  this  Act,  contribution 
and  implied  indemnity  are  merged. 

(B)  If  the  proportionate  responsibility 
of  the  parties  to  a  claim  for  contribution 
has  been  established  previously  by  the 
court,  as  provided  in  Section  111,  a  party 
paying  more  than  its  equitable  share  of 
the  obligation  may,  upon  motion, 
recover  judgment  for  contribution. 

(C)  If  the  proportionate  responsibility 
of  the  parties  to  the  claim  for 
contribution  has  not  been  established  by 
the  court,  contribution  may  be  enforced 
in  a  separate  action,  whether  or  not  a 
judgment  has  been  rendered  against 
either  the  person  seeking  contribution  or 
the  person  from  whom  contribution  is 
being  sought. 

(D)  Contribution  is  available  to  a 
person  who  enters  into  a  settlement 
with  a  claimant  only  (1)  if  the  liability  of 
the  person  against  whom  contribution  is 
sought  has  been  extinguished  by  the 
settlement,  and  (2)  to  the  extent  that  the 
amount  paid  in  settlement  was 
reasonable. 

(E)  A  release,  covenant  not  to  sue,  or 
similar  agreement  entered  into  by  a 
claimant  and  a  person  liable  discharges 
that  person  from  all  liability  for 
contribution,  but  it  does  not  discharge 
any  other  persons  liable  upon  the  same 
claim  unless  it  so  provides.  However, 
the  claim  of  the  releasing  claimant 
against  the  other  parties  is  reduced  by 
the  amount  of  the  released  party's 


equitable  share  of  the  obligation, 
determined  in  accordance  with  the 
provisions  of  Section  111. 

(F)  If  a  judgment  has  been  rendered, 
the  action  for  contribution  must  be 
commenced  within  one  year  after  the 
judgment  becomes  Hnal.  If  no  judgment 
has  been  rendered,  the  person  bringing 
the  action  for  contribution  must  have  (1) 
discharged  by  payment  the  common 
liability  within  the  period  of  the  statute 
of  limitation  or  repose  applicable  to  the 
claimant's  right  of  action  against  him 
and  commenced  the  action  for 
contribution  within  one  year  after 
payment,  or  (2)  agreed  while  action  was 
pending  to  discharge  the  common  • 
liability  and,  within  one  year  after  the 
agreement,  have  paid  the  liability  and 
brought  an  action  for  contribution. 
***** 

Analysis 

Sec.  113.  Multiple  Defendants: 
Contribution  and  Implied  Indemnity 

Section  113  is  based  on  Sections  4,  5, 
and  6  of  the  "Uniform  Comparative 
Fault  Act”  (“UCFA").  Here,  however, 
contribution  and  implied  indemnity  are 
merged  in  one  section.  Express 
indemnity — where  one  party  has  agreed 
to  hold  the  other  harmless  for  damages 
arising  out  of  product  liability  actions — 
is  left  to  commercial  and  common  law.  * 
See  “Task  Force  Report”  at  VII-99-103. 

There  is  clear  precedent  for  the 
iherger  of  contribution  and  implied 
indemnity.  See  “Safeway  Stores,  Inc.  v. 
Nest-Kart,"  21  Cal.  3d  322,  579  P.2d  441, 
146  Cal.  Rptr.  550  (1978);  “Skinner  v. 
Reed-Prentice  Division,  Etc.,”  70  Ill,  2d  1, 
374  N.E.2d  437  (1977),  cert,  denied.  436 
U.S.  946  (1978):  “Busch  v.  Busch  Constr., 

Inc.,” - Miim. - ,  262  N.W.2d 

377  (1977):  “Dole  v.  Dow  Chemical  Co.,” 
30  N.Y.2d  143,  282  N.E.2d  288,  331 
N.Y.S.2d  382  (1972):  see  also  "N.Y.  Civ. 
Prac.  Law”  Section  1402  (1976).  This 
approach  avoids  the  “all-or-nothing” 
aspect  of  implied  indemnity  law.  In  most 
situations,  fault  will  be  apportioned 
among  product  seller  defendants. 
However,  a  situation  could  arise  where 
the  trier  of  fact  could  find  that  one 
product  seller  in  the  distribution  chain 
was  entirely  responsible  for  a  product 
harm.  In  that  regard,  this  Section  should 
be  read  in  conjunction  with  Sections  111 
and  112. 

Subsection  (A),  which  is  based  on 
“UCFA”  Subsection  4(a),  establishes  a 
right  of  contribution  which  may  be 
enforced  in  the  original  action  or  in  a 
separate  action  and  provides  that 
contribution  will  be  determined  by  the 
proportionate  responsibility  of  the 
defendants.  The  Subsection  outlines  the 
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procedure  for  the  trier  of  fact  to  make 
the  appropriate  determination. 

Subsection  (B),  which  is  based  on 
"UCFA"  Subsection  5(a),  outlines  a 
simplified  procedure  whereby  a  party 
adjudged  liable  who  has  paid  more  than 
its  proportionate  share  can  recover  from 
one  who  has  paid  less. 

Subsection  (C),  which  is  based  on 
“UCFA"  Subsection  5(b),  provides  a 
mechanism  for  apportioning 
responsibility  when  all  potential 
defendants  were  not  parties  to  the 
original  action.  It  indicates  that  if  the 
court  has  not  determined  the 
proportionate  responsibility  of  all 
parties  in  the  original  action, 
contribution  may  be  obtained  in  a 
separate  action. 

Subsection  (D),  which  is  based  on 
“UCFA"  Subsection  4(b),  makes  it  clear 
that  a  person  who  has  settled  a  claim 
may  seek  contribution  from  another 
person.  However,  this  Subsection  limits 
the  right  of  contribution  in  such  a 
situation  by  requiring  that  the  amount 
paid  in  settlement  be  reasonable  and 
that  the  claimant’s  right  to  recover  from 
the  other  person  be  extinguished  by  the 
settlement. 

Subsection  (E),  which  is  based  on 
“UCFA"  Section  6,  deals  with  the  effect 
of  the  release  of  one  or  more,  but  not  all, 
tortfeasors.  Under  this  Subsection,  a 
released  person  is  free  from  liability  for 
contribution,  and  the  liability  of  other 
persons  to  the  claimant  is  reduced  by 
the  released  person’s  equitable  share  of 
the  responsibility  as  determined  in 
accordance  with  the  provisions  of 
Section  111.  Although  this  provision 
“may  have  some  tendency  to  discourage 
a  claimant  from  entering  into  a 
settlement,  this  solution  is  fairly  based 
on  the  proportionate-fault  principle.’’ 
“UCFA  Comment”  Section  6. 
Furthermore,  the  provision  that  the 
liability  of  the  non-settling  persons  is 
reduced  by  the  settling  person’s 
percentage  of  the  responsibility  should 
discourage  claimants  from  entering  into 
collusive  settlements  with  one 
defendant  at  the  expense  of  the  other 
parties. 

The  Act  does  not  directly  address  the 
validity  of  "Mary  Carter  agreements." 
Such  agreements  are  typically  entered 
into  between  a  claimant  and  one  or 
more,  but  not  all,  of  the  product  sellers. 
They  are  usually  made  in  secret,  and  the 
agreeing  product  sellers  remain  as 
parties  to  the  action.  The  agreeing 
product  sellers’  liability  is  decreased  in 
direct  proportion  to  the  nonagreeing 
product  sellers’  increase  in  liability,  and. 
in  return,  the  agreeing  product  sellers 
guarantee  the  claimant  a  certain  amount 
of  money  if  the  claimant  does  not  obtain 
a  judgment,  or  if  it  is  less  than  a 


specified  amount.  While  such  an 
agreement  appears  collusive,  some  state 
courts  currently  regard  "Mary  Carter 
agreements”  as  valid.  See,  e.g..  Frier’s, 
Inc.  V.  Seaboard  Coastline  Ry.,"  355  So. 
2d  208  (Fla.  Dist.  Ct.  App.  1978). 
However,  to  the  extent  that  a  court 
chooses  to  regard  a  “Mary  Carter 
agreement"  as  a  settlement.  Subsection 
(E)  is  intended  to  discourage  such 
agreements. 

Subsection  (F)  is  based  on  “UCFA” 
Section  5  and  sets  forth  the  period  of 
time  in  which  an  action  for  contribution 
may  be  brought. 

***** 


Code 

Sec.  114.  Relationship  Between  Product 
Liability  and  Worker  Compensation 

(A)  In  the  case  of  any  product  liability 
claim  brought  by  or  on  behalf  of  an 
injured  person  entitled  to  compensation 
under  a  state  Worker  Compensation 
statute,  damages  shall  be  reduced  by  the 
amount  paid  as  Worker  Compensation 
benefits  for  the  same  injury  plus  the 
present  value  of  all  future  Worker 
Compensation  benefits  payable  for  the 
same  injury  under  the  Worker 
Compensation  statute. 

(B)  Unless  the  product  seller  has 
expressly  agreed  to  indemnify  or  hold 
an  employer  harmless  for  harm  caused 
to  the  employer’s  employee  by  a 
product,  the  employer  shall  have  no 
right  of  subrogation,  contribution,  or 
indemnity  against  the  product  seller 
when  the  harm  to  the  employee  _ 
constitutes  a  product  liability  claim 
under  this  Act.  Also,  the  employer’s 
Worker  Compensation  insurance  carrier 
shall  have  no  right  of  subrogation 
against  the  product  seller. 

(C)  When  final  judgment  in  an  action 
brought  under  this  Act  has  been  entered 
prior  to  the  determination  of  Worker 
Compensation  benefits,  the  product 
seller  may  bring  a  subsequent  action  for 
reduction  of  the  judgment  by  the  amount 
of  the  Worker  Compensation  benefits,  or 
for  recoupment  from  the  employee  if  the 
product  seller  has  paid  a  judgement 
which  includes  the  amount  of  such 
benefits. 


Analysis 

Sec.  114.  Relationship  Between  Product 
Liability  and  Worker  Compensation 

The  relationship  between  product 
liability  and  Worker  Compensation  is  a 
major  topic  covered  in  depth  in  the 
"Task  Force  Report”  at  VII-85-113. 
Under  current  law  in  a  number  of  states, 
the  interaction  of  product  liability  and 
Worker  Compensation  law  results  in  the 


manufacturer  of  a  workplace  product 
paying  the  entire  out-of-pqcket  cost  of  a 
product-related  workplace  injury,  plus 
damages  for  pain  and  suffering.  This 
result  occurs  because  the  product 
manufacturer  is  unable  to  place  a 
portion  of  the  cost  of  that  injury  on  an 
employer  whose  negligence  may  have 
helped  bring  about  the  claimant’s  injury. 
See  “Seaboard  Coast  Line  R.R.  v. 

Smith,”  359  So.  2d  427  (Fla.  1978):  “Task 
Force  Report”  at  VII-89-99. 

After  weighing  many  considerations, 
the  Task  Force  and  the  United  States 
Department  of  Commerce  concluded 
that  the  development  of  Worker 
Compensation  as  a  sole  source  of 
recovery  in  product-related  worl<  place 
accidents  would  be  the  best  solution  to 
the  problem,  but  only  if  the  worker 
received  additional  benefits  in  the 
course  of  overall  Worker  Compensation 
reform.  A  model  product  liability  law, 
however,  is  an  inappropriate  vehicle  for 
making  alterations  of  that  dimension  in 
Worker  Compensation  law. 

The  search  for  the  next  best  solution 
is  not  an  easy  one.  One  approach  is  to 
permit  a  full  contribution  claim  in  all 
cases  in  which  the  employer  is  at  fault. 
See  “Dow  v.  Dole  Chem.  Co.,”  30  N.Y,  2d 
1,  282  N.E.  2d  288,  331  N.Y.S.  2d  382 
(1972):  “Skinner  v.  Reed-Prentice 
Division,  Inc.,”  70  Ill.  2d  1,  374  N.E.2d 
437  (1977).  This  approach  is  in 
accordance  with  the  principle  of 
comparative  responsibility,  and  it  places 
strong  incentives  for  loss  prevention  on 
the  employer. 

However,  if  full  contribution  or 
indemnity  by  the  product  manufacturer 
against  the  employer  is  permitted,  the 
employer  may  be  forced  to  pay  an 
employee — through  the  conduit  of  the 
third-party  tortfeasor — an  amount  in 
excess  of  the  employer’s  statutory 
Worker  Compensation  liability.  'This 
thwarts  a  central  concept  behind 
Worker  Compensation,  i.e.,  that  the 
employer  and  employee  receive  the 
benefits  of  a  guaranteed,  fixed- 
schedule,  no-fault  recovery  system, 
which  constitutes  the  exclusive  liability 
of  the  employer.  The  approach  also 
increases  transaction  costs. 

On  the  other  hand,  if  contribution  or 
indemnity  is  not  allowed,  the  product 
seller  might  have  to  bear  the  burden  of  a 
full  common  law  judgment,  despite  the 
possibly  greater  responsibility  of  the 
employer.  As  the  Supreme  Court  of 
Minnesota  recently  noted,  “[t]his 
obvious  inequity  is  further  exacerbated 
by  the  right  of  the  employer  to  recover 
directly  or  indirectly  from  the  third  party 
the  amount  he  has  paid  in  compensation 
regardless  of  the  employer's  own 
negligence.”  “Lambertson  v.  Cincinnati 
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Corp.,” - Minn. - ,  257  N.W. 

2d  679,  684  (1977). 

Equally  troublesome  is  the  fact  that 
the  present  system  dulls  employer 
incentives  to  keep  workplace  products 
safe.  The  "ISO  Closed  Claims  Survey” 
suggests  that  employer  negligence  is 
involved  in  56  percent  of  product 
liability  workplace  cases.  “ISO  Closed 
Claims  Survey,”  Report  10  at  81  (1978). 

The  purpose  of  the  solution  adopted  in 
Section  114  is  to  sharpen  employer 
incentives  to  keep  workplace  products 
safe  without  imdermining  the  limited- 
liability  concept  that  is  central  to  the 
Worker  Compensation  system.  The 
approach  is  based,  in  substantial  part, 
on  a  proposal  developed  by  the 
American  Insurance  Association  (ALA). 
See  ALA,  “Product  Liability  Legislative 
Package”  at  75-76  (1977).  This  approach 
has  also  been  incorporated  in  the 
“National  Workers’  Compensation 
Standards  Act  of  1979,”  S.  420,  96th 
Cong.,  1st  Sess.  (1979)  and  “Standards 
for  State  Product  Liability  Tort  Litigation 
Act,”  H.R.  1675,  96th  Cong.,  1st  Sess. 
(1979),  and  recommended  by  the 
“LaFalce  Subcommittee  Report”  at  74. 

Subsection  (A)  reduces  the  liability  of 
a  product  seller  by  the  total  amount  that 
has  been  or  will  be  awarded  in  a  state 
Worker  Compensation  proceeding.  This 
Subsection  operates  regardless  of 
whether  the  employer  was,  in  fact,  at 
fault.  See  also  Subsection  112(B)(4)  and 
accompanying  analysis. 

Subsection  (B)  abolishes  the 
subrogation  lien  of  the  Worker 
Compensation  carrier,  or  the  right  of  a 
self-insuring  employer  to  contribution  or 
indemnity,  in  all  workplace  harm  cases 
which  are  covered  by  this  Act,  except 
where  the  product  seller  has  expressly 
agreed  to  indemnify  or  hold  the 
employer  harmless  for  harm  caused  by 
the  product.  As  with  Subsection  (A), 
Subsection  (B)  operates  regardless  of  the 
employer's  fa^t  or  lack  thereof. 

Subsection  (C)  provides  a  procedural 
mechanism  for  reducing  the  product 
seller’s  liability  when  final  judgment  has 
been  entered  before  the  amount  of 
Worker  Compensation  benefits  has  been 
determined. 

The  principal  beneHt  of  the  approach 
adopted  in  Subsections  (A)  and  (B)  is  a 
reduction  in  litigation  transaction  costs. 
Subrogation  actions  are  not  allowed. 
Furthermore,  proceedings  under  this  Act 
will  be. streamlined  because  in  cases  of 
employer  negligence,  there  will  be  no 
three-party  litigation  as  to  the  relative 
percentages  of  fault  of  employers  and 
manufacturers.  See  AlA,  “Legislative 
Package”  at  67-68. 

An  additional  benefit  of  the  approach 
in  Subsections  (A)  and  (B)  is  that  an 
injured  employee  will  recover  the  same 


beneBts  received  under  the  present 
system.  At  the  same  time,  Section  114 
cuts  off  the  ability  of  the  Worker 
Compensation  carrier  or  self-insuring 
employer  to  shift  its  liability  to  the 
manufacturer.  The  employer,  therefore, 
will  have  a  greater  incentive  to  provide 
a  safe  workplace  than  it  has  imder  the 
present  system. 

A  third  benefit  is  that  the  approach 
will  also,  to  some  degree,  eliminate  the 
harshness  of  the  present  system  as  it 
applies  to  manufacturers,  by  allowing 
product  sellers  to  reduce  their  liability 
for  workplace  injuries.  It  will  do  this  in 
all  cases,  even  where  the  employer  was 
not  at  fault. 

While  cases  may  arise  where  a 
product  seller  may  pay  more  than  its  fair 
share  under  a  comparative  fault  system, 
they  are  likely  to  be  few  in  number 
under  this  Act.  This  is  because  an 
employer’s  misuse,  or  improper 
alteration  or  modification  of  the  product, 
will  in  turn  reduce  the  employee’s 
award  under  Subsection  112(C).  As  the 
analysis  to  that  Subsection  incficates, 
this  is  also  fair  to  employees  because 
they  agreed,  within  the  context  of  their 
Worker  Compensation  system,  to  forego 
their  right  to  sue  when  it  is  based  on 
their  employers’  or  co-employees’  fault. 

A  closely  related  alternative  approach 
to  Section  114  was  advanced  by  the 
Supreme  Court  of  Minnesota  in 
“Lambertson  v.  Cincinnati  Corp.,”  supra. 
The  court  in  that  case  held  that  the 
product  manufacturer  would  be  allowed 
limited  contribution  up  to  the  amount  of 
the  Worker  Compensation  lien.  This 
reduces  the  inequity  against  the  product 
manufacturer,  but  preserves  the 
employer’s  interest  in  not  paying  more 
than  its  Worker  Compensation  liability. 
The  principal  disadvantage  of  the 
“Lambertson”  approach,  as  compared 
with  Section  114,  is  that  “Lambertson” 
does  not  reduce  transaction  costs. 

Finally,  it  should  be  noted  that  any 
modification  of  the  present  tort  and 
Worker  Compensation  systems,  short  of 
a  sole  source  remedy,  retains  the 
multiple  transaction  costs  of  having  two 
separate  proceedings — the  Worker 
Compensation  proceeding  and  then  the 
product  liability  claim — address  a  single 
injury.  However,  considering  all  the 
equities  involved.  Section  114  appears  to 
offer  the  soundest  solution  apart  fi'om 
modifying  Worker  Compensation  laW  to 
create  a  sole  source  remedy. 
***** 

Code 

Sec.  115.  Sanctions  Against  the  Bringing 
of  Frivolous  Claims  and  Defenses 

(A)  After  final  judgment  has  been 
entered  under  this  Act,  any  party  may. 


by  motion,  seek  reimbursement  for 
reasonable  attorneys’  fees  and  other 
costs  that  would  not  have  been 
expended  but  for  the  fact  that  the 
opposing  party  pursued  a  claim  or 
defense  that  was  frivolous.  A  claim  or 
defense  is  considered  fiivolous  if  the 
court  determines  that  it  was  without  any 
reasonable  legal  or  factual  basis. 

(B)  If  the  court  decides  in  favor  of  a 
party  seeking  redress  under  this  Section, 
it  shall  do  so  on  the  basis  of  clear  and 
convincing  evidence.  In  all  motions 
under  this  Section,  the  court  shall  make 
written  findings  of  fact. 

(C)  'The  motion  provided  for  in 
Subsection  (A)  may  be  filed  and  the 
claim  assessed  against  a  party  or  a 
party’s  attorney  or  both,  depending  on 
which  person  or  persons  were 
responsible  for  the  assertion  of  the 
fiivolous  claim  or  defense. 

(D)  Claims  for  damages  under  this 
Section  shall  be  limited  to  expenses 
incurred  by  parties  to  the  action  or 
persons  under  a  legal  or  contractual 
duty  to  bear  the  expenses  of  the  action. 
***** 

Analysis 

Sec.  115.  Sanctions  Against  the  Bringing 
of  Frivolous  Claims  and  Defenses 

The  ISO  data  indicate  that  substantial 
product  liability  costs  are  incurred  in  the 
defense  of  product  liability  claims  and 
lawsuits.  “ISO  Closed  Claims  Survey,” 
Report  No.  14  (1977)  (defense  costs 
equal  about  35  percent  of  claim 
payments).  Some  have  placed  the  blame 
for  unnecessary  defense  costs  and 
needless  litigation  on  the  contingent  fee 
system.  Nevertheless,  as  the  plainti^s’ 
bar  properly  observes,  the  contingent 
fee  brings  no  return  to  a  claimant’s 
attorney  when  the  claimant  is 
unsuccessful.  On  the  other  hand,  some 
have  argued  that  the  contingent  fee 
system  has  a  negative  impact  on  certain 
product  liability  cases  to  the  extent  that 
it  causes  insurers  to  settle  non- 
meritorious  claims  because  the  cost  of 
defending  such  cases  may  be  greater 
than  the  amount  of  settlement. 

Analysis  of  the  countervailing 
arguments  suggests  that  the  best 
solution  to  reducing  unnecessary 
litigation  costs  is  to  address  the  heart  of 
the  problem  by  discouraging  frivolous 
claims  and  defenses. 

Section  115  is  based,  in  part,  on  “Ill. 
Aim.  Stat.”  ch.  110,  Section  41  (Supp. 
1979).  It  is  also  predicated  on  a  proposal 
of  the  California  Citizens  Commission 
on  Tort  Reform  advocating  sanctions 
against  “fiivolous”  claims  or  defenses. 
Report  of  the  California  Citizens' 
Commission  on  Tort  Reform,  “Righting 
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the  Liability  Balance”  at  146-47, 153-54 
(1977). 

The  underlying  purpose  of  Section  115 
has  broad  support  in  existing  statutes 
and  court  rules.  For  example.  Rule  11  of 
me  Federal  Rules  of  Civil  Procedure 
subjects  an  attorney  to  disciplinary 
action  if  the  attorney  knowingly  files  a 
pleading  or  defense  where  no  grounds 
support  it.  See  “Barnett  v.  Laborers’  Int’l 
Union  of  N.  Am.,”  75  F.R.D.  544  (W.D. 

Pa.  1977).  Similarly,  Federal  Rule  of 
Appellate  Procedure  38  permits  a  court 
to  award  “just  damages  and  single  or 
double  costs”  to  a  party  who  has  been 
subject  to  a  “frivolous”  appeal. 

Additionally,  Federal  Rule  of  Civil 
Procedure  37(cj  provides  sanctions  for 
an  unreasonable  failure  to  admit 
averments  of  fact  or  the  genuineness  of 
documents.  In  the  federal  courts,  the 
above  rules  are  supplemented  by  28 
“U.S.C.”  Section  1927  (1976)  (imposing 
costs  on  an  attorney  who  “multiplies  the 
proceedings ...  to  increase  costs .  .  .“). 
See  Annot.,  68  “A.L.R.3d”  209  (1976). 

The  Section  is  not  intended  to  affect 
the  law  relating  to  malicious 
prosecution. 

Under  Subsection  (A),  the  statute  may 
be  invoked  by  either  a  product  liability 
claimant  or  a  product  seller.  Recovery  is 
limited  to  reasonable  attorneys’  fees  and 
other  costs  that  would  not  have  been 
expended  but  for  the  fact  that  the 
opposing  party  pursued  a  claim  or 
defense  that  was  fiivolous. 

In  order  to  make  a  finding  that  the 
claim  was  fiivolous,  the  court  must 
conclude  that  the  claim  was  without  any 
reasonable  legal  or  factual  basis.  Thus, 
this  standard  allows  full  room  for 
bringing  claims  under  novel  legal 
theories. 

Subsection  (B)  provides  additional ' 
assurances  that  only  those  who  bring 
frivolous  claims  w'ill  be  penalized.  First, 
the  court  may  only  impose  damages 
under  Section  115  on  die  basis  of  clear 
and  convincing  evidence,  not  merely  a 
preponderance  of  the  evidence.  See 
“State  of  West  Virginia  v.  Charles  Pfizer 
&  Co..”  440  F.2d  1079, 1092  (2d  Cir.  1971) 
(“clear  showing  of  bad  faith”).  Second, 
the  court  must  set  forth  its  findings  of 
fact  in  writing. 

Subsection  (C)  gives  the  court  latitude 
to  impose  costs  on  either  attorney  or 
client.  As  the  “Task  Force  Report" 
noted,  it  is  unlikely  that  many  claimants 
will  be  financially  able  to  respond  to 
such  a  claim.  “Task  Force  Report”  at 
VII-62.  It  must  be  remembered  that  the 
attorney  is  in  the  best  position  to  make  a 
judgment  about  the  reasonableness  of 
bringing  a  claim  or  raising  a  defense. 

See  “ABA  Code  of  Professional 
Responsibility,”  DR  7-102(A)(l)(2):  cf. 
“Acevedo  v.  Immigration  & 


Naturalization  Serv.,”  538  F.2d  918, 921 
(2d  Cir.  1976). 

*  Subsection  (D)  makes  clear  that 
recovery  under  this  Section  is  limited  to 
expenses  incurred  by  claimant  or 
defendant  or  persons  under  a  legal  or 
contractual  duty  to  bear  the  expenses  of 
the  action. 

«  4  «  *  * 

Code 

Sec.  116.  Arbitration 

(A)  Applicability. 

(1)  Any  party  may  by  a  motion 
institute  a  pre-trial  arbitration 
proceeding  in  any  claim  brought  under 
this  Act,  if  the  court  determines  that: 

(a)  It  is  reasonably  probable  that  the 
amount  in  dispute  is  less  than  $50,000. 
exclusive  of  interest  and  costs;  and 

(b)  Any  r''’’-monetary  claims  are 
insubstar 

(2)  Arb.  .1  may  not  be  used  if  both 
the  claimant  and  one  or  more 
defendants  state  that  they  do  not  want 
an  arbitration  proceeding. 

(B)  Rules  Governing. 

(1)  Substantive  Rules.  ’The  substantive 
rules  of  an  arbitration  proceeding  under 
this  $ection  are  those  contained  in  this 
Act  as  well  as  those  in  applicable  state 
law. 

(2)  Procedural  Rules,  These  are  the 
procedural  rules  of  an  arbitration 
proceeding  under  this  Section.  If  this 
Section  does  not  provide  a  rule  of 
procedure,  reference  may  be  made  to 
the  “Uniform  Arbitration  Act”  or  other 
sources  of  law.  Any  reference  to  other 
sources  of  law  must  conform  to  the 
intent  and  spirit  of  this  Section. 

*  Optional  Subsection 

((3)  Additional  Rules  and 
Administration. 

(i)  The - (legislature  to 

specify  appropriate  state  agency  or 
administrative  body)  is  empowered  to 
promulgate  additional  procedural  rules 
for  this  Section. 

(ii)  The - (legislature  to 

specify  American  Arbitration 
Association  or  similar  organization) 
shall  carry  out  the  day-to-day 
administration  of  arbitration  under  this 
Section.) 

(C)  Arbitrators. 

(1)  Unless  the  parties  agree  otherwise, 
the  arbitration  shall  be  conducted  by 
three  persons:  an  active  member  of  the 
state  bar  or  a  retired  judge  of  a  court  of 
record  in  the  state;  an  individual  who 
possesses  expertise  in  the  subject 
matter  area  that  is  in  dispute;  and  a 
layperson. 

(2)  Arbitrators  shall  be  selected  in 
accordance  with  applicable  state  law  in 


a  manner  which  will  assure  fairness  and 
lack  of  bias. 

(D)  Arbitrators’ Powers. 

(1)  Each  arbitrator  to  whom  a  claim  is 
referred  has  the  power,  within  the 
territorial  jurisdiction  of  the  court,  to 
conduct  arbitration  hearings  and  make 
awards  consistent  with  the  provisions  of 
this  Act. 

(2)  State  laws  applicable  to  subpoenas 
for  attendance  of  witnesses  and  the 
production  of  documentary  evidence 
apply  in  proceedings  conducted  under 
this  Section.  Arbitrators  shall  have  the 
power  to  administer  oaths  and 
affirmations. 

(E)  Commencement.  Arbitration 
hearings  shall  commence  not  later  than 
thirty  (30)  days  after  the  claim  is 
referred  to  arbitration  unless,  for  good 
cause  shown,  the  court  shall  extend  the 
period.  Hearings  shall  be  concluded 
promptly.  The  court  may  order  time 
and  place  of  the  arbitration. 

(F)  Evidence. 

(1)  The  Federal  Rules  of  Evidence  [or 
designated  state  evidence  code]  may  be 
used  as  a  guide  to  the  admissibility  of 
evidence  in  an  arbitration  hearing. 

(2)  Strict  adherence  to  the  rules  of 
evidence,  apart  from  relevant  state  rules 
of  privilege,  is  not  required. 

(G)  Transcript  of  Proceeding.  A  party 
may  have  a  transcript  or  recording  made 
of  the  arbitration  hearing  at  its  own 
expense.  A  party  who  has  had  a 
transcript  or  recording  made  shall 
furnish  a  copy  of  the  transcript  or 
recording  at  cost  to  any  other  party 
upon  request. 

(H)  Arbitration  Decision  and 
Judgment.  The  arbitration  decision  and 
award,  if  any,  shall  be  filed  with  the 
coiul  promptly  after  the  hearing  is 
concluded.  Unless  a  party  demands  a 
trial  pursuant  to  Subsection  (I),  the 
decision  and  award  shall  be  entered  as 
the  judgment  of  the  court.  The  judgment 
entered  shall  be  subject  to  the  same 
provisions  of  law,  and  shall  have  the 
same  force  and  effect  as  a  judgment  of 
the  court  in  a  civil  action,  except  that  it 
shall  not  be  subject  to  appeal. 

(I)  Trial  Following  Arbitration. 

(1)  Within  twenty  (20)  days  after  the 
filing  of  an  arbitration  decision  with  the 
court,  any  party  may  demand  a  trial  of 
fact  or  a  hearing  on  an  issue  of  law  in 
that  court. 

(2)  Upon  such  a  demand,  the  action 
shall  be  placed  on  the  calendar  of  the 
court.  Except  for  the  provisions  of 
Subsection  (3),  any  right  of  trial  by  jury 
that  a  party  would  otherwise  have  shall 
be  preserved  inviolate. 

(3)  At  trial,  the  court  shall  admit 
evidence  that  there  has  been  an 
arbitration  proceeding,  the  decision  of 
the  arbitration  panel,  and  the  nature  and 
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amount  of  the  award,  if  any.  The  trier  of 
fact  shall  give  such  evidence  whatever 
weight  it  deems  appropriate. 

(4)  A  party  who  has  demanded  a  trial 
but  fails  to  obtain  a  judgment  in  the  trial 
court  which  is  more  favorable  than  the 
arbitration  award,  exclusive  of  interest 
and  costs,  shall  be  assessed  the  cost  of 
the  arbitration  proceeding,  including  the 
amount  of  the  arbitration  fees,  and — 

(i)  If  this  party  is  a  claimant  and  the 
arbitration  award  is  in  its  favor,  the 
party  shall  pay  the  court  an  amount 
equivalent  to  interest  on  the  arbitration 
award  from  the  time  it  was  filed;  or 

(ii)  If  this  party  is  a  product  seller,  it 
shall  pay  interest  to  the  claimant  on  the 
arbitration  award  from  the  time  it  was 
filed. 

***** 

Analysis 

Sec.  116.  Arbitration 

The  “Task  Force  Report"  suggested 
that  mandatory  non-binding  arbitration 
may  result  in  more  accurate  decisions, 
reduce  overall  litigation  costs,  and 
expedite  the  decision  process  in  product 
liability  cases.  See  “Task  Force  Report” 
at  VII-229-39. 

A  synopsis  of  the  basis  for  these 
conclusions  is  that:  (1)  cases  will  be 
decided  more  accurately  because  a 
small  group,  with  a  member  who  is  an 
expert  in  the  field,  should  be  able  to 
comprehend  the  esoteric  details  of 
product  liability  cases;  (2)  over  time,  the 
process  will  develop  a  resource  bank  of 
relatively  neutral  experts  less  easily 
misled  in  technical  areas  than  a  jury  of 
laypersons;  (3)  arbitrators  will  be  less 
affected  by  the  emotional  aspects  of  the 
case  or  by  the  artistry  of  counsel;  and  (4) 
the  privacy  of  arbitration  proceedings 
(as  compared  to  judicial  proceedings) 
will  prompt  more  complete  revelation  of 
special  manufacturing  designs  or 
processes.  This,  in  turn,  will  permit  more 
accurate  judgments.  See  ‘Task  Force 
Report"  at  VII-235. 

The  “ISO  Closed  Claims  Survey" 
suggests  further  that  arbitration  will 
reduce  accident  reparation  transaction 
costs.  Even  allowing  for  the  fact  that 
more  substantial  product  liability  claims 
are  litigated  to  a  verdict  than  are 
handled  by  arbitration,  ISO  data 
indicate  that  the  average  expense  for 
attorneys  and  other  allocated  loss 
adjustment  costs  are  considerably  lower 
when  the  case  is  handled  by  arbitration 
as  compared  with  a  court  verdict.  See 
“ISO  Closed  Claims  Survey,"  Report  14 
at  120. 

On  the  other  hand,  costs  may  increase 
under  arbitration  if  there  are  numerous 
demands  for  trial  following  arbitration. 
This  potential  problem  may  not  be  as 


serious,  however,  as  was  once  thought 
Data  collected  by  the  Department  of 
Justice  show  that  appeal  rates  at  the 
state  level  for  a  trial  following 
arbitration  have  ranged  from  5  to  no 
more  than  15  percent  of  all  cases 
arbitrated.  Hearings  before  the 
Subcommittee  on  Improvements  in 
Judicial  Machinery  of  the  Senate 
Committee  on  the  Judiciary,  95th  Cong., 
2d  Sess.  22  (1978)  (Statement  pf  Former 
Attorney  General  Griffin  B.  Bell).  See 
also  report  of  the  California  Citizens’ 
Commission  on  Tort  Reform.  “Righting 
the  Liability  Balance"  at  143  (1977). 

Broader  use  of  arbitration  should 
expedite  the  reparations  process.  The 
‘Task  Force  Report"  showed  that  in  the 
medical  malpractice  area,  for  example, 
the  arbitration  process  had  achieved  a 
more  expeditious  resolution  of  claims 
than  the  jury  system.  See  “Task  Force 
Report"  at  VII-238. 

Indeed,  the  benefits  of  arbitration 
have  prompted  the  Department  of 
Justice  to  recommend  that  mandatory 
non-binding  arbitration  be  used  in 
federal  courts  in  all  tort  and  contract 
cases.  The  Department  of  Justice 
reached  this  conclusion  after  its  Office 
of  Judicial  Improvements  made  a 
thorough  analysis  of  the  matter  in  a 
study  conducted  wholly  independently 
of  the  ‘Task  Force  Report.” 

Section  116  draws  on  portions  of  the 
Department  of  Justice’s  proposed  bill  on 
mandatory  non-binding  arbitration.  See 
S.  373,  96th  Cong.,  1st  Sess.  (1979);  H.R. 
2699,  96th  Cong.,  1st  Sess.  (1979);  the 
Statement  of  Former  Attorney  General 
Griffin  B.  Bell,  supra:  as  well  as  state 
legislation  on  the  topic  of  arbitration. 

(A)  Applicability.  The  Act  provides 
for  arbitration  when  the  amount  in 
dispute  is  less  than  $50,000.  ‘This  figure 
is  to  be  determined  by  the  court  under  a 
standard  of  reasonable  probability.  In 
this  context,  note  that  the  sanctions 
imposed  by  Section  115  will  apply  to 
any  party  who  delays  the  proceedings 
by  making  a  frivolous  assertion  that  the 
amount  in  dispute  is  above  or  below 
$50,000.  Also,  the  proceeding  is  not 
mandatory  if  both  the  claimant  and  at 
least  one  defendant  state  that  they  do 
not  want  it. 

The  $50,000  figure  is  the  same  as  that 
in  the  Department  of  Justice  bill,  and  it 
should  cover  the  bulk  of  product  liability 
claims.  In  that  regard,  the  ISO  closed 
claims  data,  trended  for  severity,  show 
that  the  average  paid  claim  in  bodily 
injury  cases  is  $26,004.  While  some  have 
suggested  limiting  arbitration  to  smaller 
claims,  it  is  the  larger  claims  that  have 
been  the  greater  transaction  cost  items 
in  product  liability  cases.  See  "ISO 
Closed  Claims  Survey"  at  113. 


While  there  has  been  no  state 
experience  with  cases  at  the  $50,000 
level.  Former  Attorney  General  Bell  has 
noted  that  when  Pennsylvania  increased 
the  jurisdictional  amount  for  the  state’s 
arbitration  program  from  $3,000  to 
$10,000,  there  was  no  increase  in  the 
appeal  rate.  Statement  of  Former 
Attorney  General  Griffin  B.  Bell,  supra 
at  20. 

It  seems  relatively  certain  that  an 
arbitration  procediu«  will  help  expedite 
and  reduce  costs  connected  with  smaller 
claims.  ISO  closed  claims  data  show 
that  the  large  majority  of  product 
liability  payments  are  relatively  small 
(more  than  two-thirds  are  imder  $1,000 — 
even  when  trended  for  severity).  See 
‘‘ISO  Closed  Claims  Survey”  at  113. 

(B)  Rules  Governing.  Subsection  (B)(1) 
indicates  that  arbitrators  shall  apply  the 
product  liability  substantive  law  rules  of 
this  Act.  Where  the  Act  does  not 
provide  a  rule  of  decision,  relevant  state 
law  should  be  applied. 

Subsection  (B)(2)  indicates  that  where 
a  procedure  is  not  provided  in  Section 
116 — e.g.,  when  a  court  can  vacate  a 
judgment — the  “Uniform  Arbitration 
Act"  (enacted  in  a  number  of  states),  or 
another  appropriate  source  of  law,  is  to 
be  used  as  a  resource. 

Subsection  (B)(3).  an  optional  section, 
permits  the  state  to  designate  a 
supplemental  source  of  procedural  rules 
and  to  empower  the  American 
Arbitration  Association  or  similar 
organizations  to  carry  out  the  day-to- 
day  administration  of  arbitration. 

This  Subsection  leaves  a  great  deal  of 
room  for  the  states  to  develop  their  own 
arbitration  systems.  The  drafters  of  the 
Act  have  chosen  to  include  only  the 
most  important  procedural  points 
concerning  arbitration.  The  goal  of 
substantive  uniformity  in  product 
liability  law  will  not  be  compromised  by 
allowing  individual  states  the  freedom 
to  choose  the  arbitration  procedures  that 
they  find  are  the  most  efficient  and 
workable. 

(C)  Arbitrators.  The  rules  imder 
Subsection  (C)  provide  latitude  for  the 
parties  to  select  a  single  arbitrator. 
Otherwise,  the  arbitration  is  to  be 
conducted  by  three  persons,  one  who  is 
an  active  member  of  the  state  bar  or  a 
retired  judge,  one  who  has  expertise  in 
the  subject  matter  area  that  is  in 
dispute,  and  one  who  is  a  layperson. 

This  provision  differs  slightly  from  the 
Department  of  Justice  proposal  in  light 
of  the  needs  of  product  liability.  Having 
an  individual  who  is  familiar  with  the 
scientific  nature  of  the  subject  matter 
involved  will  help  expedite  the  case  and 
serve  as  a  deterrent  to  the  presentation 
of  biased  expert  testimony. 
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In  addition.  Subsection  (C)  provides 
for  a  layperson  to  be  included  to  help 
assure  that  the  consumer  perspective 
regarding  product  safety  is  represented. 
The  process  of  selecting  a  layperson 
should  not  be  complicated.  It  is 
suggested  that  either  normal  jury  rolls 
be  utilized  or  that  a  list  of  laypersons  be 
compiled  for  this  purpose. 

Aside  from  general  guidelines 
regarding  fairness  and  lack  of  bias,  the 
Act  does  not  outline  the  method  of 
choosing  arbitrators,  but  leaves  that 
matter  to  the  individual  states.  A  state 
can  help  implement  the  general 
guidelines  by  requiring  each  arbitration 
panel  candidate  to  disclose  any 
personal  acquaintance  with  the  parties 
or  their  counsel  and  allow  a  voir  dire 
examination.  See  "Mich.  Comp.  Laws 
Ann.”  Section  600.5045(1)(2}  (Supp. 

1978).  Some  of  the  better  procedures 
include: 

(1)  Having  the  American  Arbitration 
Association  select  a  pool  of  candidates 
according  to  its  established  selection 
procedures.  Each  party  is  allowed  to 
reject  certain  candidates  and  rate  the 
remainder  in  order  of  preference. 
Additional  provisions  take  effect  if  this 
procedure  fails  to  produce  a  panel.  See 
"Mich.  Comp.  Laws  Ann.”  Section 
600.5044(4)(5)  (Supp.  1978); 

(2)  Having  the  court  appoint 
arbitrators.  "Mass.  Ann.  Laws"  ch.  231. 
Section  60(B]  (Supp.  1978); 

(3)  Having  an  arbitration 
administrator  appoint  arbitrators.  “Wis. 
Stat.  Ann."  Section  655.02  (Supp.  1979); 
and 

(4)  Having  the  parties  and  court 
combine  to  appoint  arbitrators.  "Neb. 
Rev.  Stat."  Sections  44-2840,  2841  (Supp. 
1978);  "Ohio  Rev.  Code  Ann.”  Section 
2711.21(A)  (Supp.  1979). 

(D)  Arbitrators'  Powers.  These 
provisions  are  taken  from  the 
Department  of  Justice  proposal  on 
arbitration.  They  grant  the  arbitrators 
jurisdiction  and  also  give  them  powers 
of  subpoena. 

(E)  Commencement.  This  provision  is 
also  derived  from  the  Department  of 
Justice  proposal.  Its  purpose  is  to  help 
e.xpedite  the  proceeding.  The  Act 
contains  a  slight  modification  of  the 
Justice  proposal  in  order  to  allow  an 
extension  for  "good  cause  shown."  This 
seems  appropriate  in  light  of  the  fact 
that  some  product  liability  cases  are 
very  complex.  Cf.  “Ariz.  Rev.  Stat.  Ann.” 
Section  12-567(C)  (Supp.  1978)  (medical 
malpractice). 

(F)  Evidence.  One  method  of 
expediting  the  process  is  to  use  informal 
means  of  proof.  Nevertheless,  some 
guidelines  are  needed.  The  Act  follows 
the  Department  of  Justice  proposal  in 
referring  to  the  Federal  Rules  of 


Evidence  as  general  guidelines.  Strict 
adherence  to  rules  of  evidence  is  not 
required.  See  “Ariz.  Rev.  Stat.  Ann.” 
Section  12-567(D)  (Supp.  1978). 

(G)  Transcript  of  Proceeding.  With 
respect  to  the  provision  of  a  transcript  of 
proceeding,  the  Act  generally  follows 
the  Department  of  Justice  draft. 

(H)  Arbitration  Decision  and 
Judgment.  The  Act  follows  the 
Department  of  Justice  proposal’s 
provisions  on  decisions  and  judgment. 
The  parties  may  request  a  trial  on  issues 
of  law  or  fact.  If  they  do  not  so  request 
in  a  timely  manner,  the  action  is  at  an 
end — there  is  no  appeal. 

(I)  Trial  Following  Arbitration.  The 
Act  follows  the  approach  taken  by  a 
number  of  state  medical  malpractice 
arbitration  statutes.  It  admits  the  results 
of  the  arbitration  proceeding  into 
evidence  before  the  jury.  This  should  act 
as  a  deterrent  against  seeking 
unnecessary  trials.  See,  e.g.,  "Ariz.  Rev. 
Stat.  Ann.”  Section  12-567(M)  (Supp. 
1978);  "Mass.  Ann.  Laws”  ch.  231, 

Section  60(B)  (Supp.  1978).  Cf  "Wis. 

Stat.  Ann.”  Action  655.19  (Supp.  1979) 
(excluding  Rndingr  and  order  of 
arbitration  panel). 

The  approach  of  Section  116  appears 
to  be  in  accord  with  the  Federal 
Constitition.  Cf.  "Ex  parte  Peterson.”  253 

U. S.  300,  309  (1920).  Moreover,  with  the 
exception  of  two  Ohio  lower  court 
decisions,  state  courts  have  upheld  the 
constitutionality  of  provisions  that  do 
admit  panel  Bndings  before  the  jury.  See 
"Eastin  v.  Broomfield,”  116  Ariz,  576,  570 
P.2d  744,  750  (1977);  "Attorney  General 

V.  Johnson.”  282  Md.  168,  385  A.2d  57. 
67-68  (1978)”  “Paro  v.  Longwood  Hosp.,” 
Mass.  Adv.  Sh.  (1977)  2353,  369  N.E.2d 
985  (1977);  "Prendergast  v.  Nelson,”  199 
Neb.  97,  256  N.W.2d  657  (1977); 
“Strykowski  v.  Wilkie,”  81  Wis.  2d  491, 
261  N.W.2d  434  (1978).  contra  “Simon  v. 
St.  Elizabeth  Medical  Center,”  3  Ohio 
Op.  3d  164,  355  N.E.2d  903,  907-09  (C.P. 
1976);  "Graley  v.  Satayatham,”  74  Ohio 
Op.  2d  316,  343  N.E.2d  832  (C.P.  1976). 

See  generally  Reddish,  "Legislative 
Response  to  the  Medical  Malpractice 
Insurance  Crisis:  Constitutional 
Implications.”  55  ‘Tex.  L.  Rev.”  759,  793 
(1977);  Lenore,  "Mandatory  Medical 
Malpractice  Mediation  Panels — A 
Constitutional  Examination,"  44  “Ins. 
Counsel  J.”  416, 422  (1977). 

A  possible  drawback  of  this  Section's 
approach  is  that  a  jury  may  have 
difficulty  evaluatinjg  the  conclusions  of 
the  panel  where  the  jury  is  not  privy  to 
the  prior  fact-finder’s  qualifications  and 
method  of  operation.  Also,  the  jury  may 
get  sidetracked  from  the  actual  evidence 
in  the  case.  See  the  observations  of 
Judge  Hinton  in  a  classic  comment,  27 
"Ill.  L.  Rev.”  195  (1932);  Annot.,  18 


"A.L.R.2d”  1287  (1951).  But  see  Fed.  R. 
Evid.  803  (22)  (admitting  felony 
convictions  in  a  cognate  civil  case). 
Nevertheless,  the  benefits  to  be  gained 
by  a  reduction  in  transaction  costs 
outweigh  these  concerns  and  support 
the  admission  of  the  results  of  the 
arbitration  proceeding  into  evidence  at 
trial. 

Subsection  (I)(4)  provides  an 
additional  deterrent  against  ill- 
considered  appeals  for  trials  following 
arbitration.  If  a  party  fails  to  obtain  a 
judgment  more  favorable  than  the 
arbitration  award,  the  court  will  assess 
the  cost  of  the  arbitration  proceeding, 
including  the  amount  of  arbitration  fees, 
plus  interest,  against  that  party. 

In  light  of  the  fact  that  the  present 
product  liability  system  has  created 
serious  problems  and  the  fact  that 
mandatory  non-binding  arbitration  has 
the  potential  for  dealing  with  some  of 
those  problems,  this  slight  incentive  for 
retaining  a  sound  arbitration  award 
should  not  run  afoul  of  constitutions  in 
most  states.  See  "Task  Force  Report”  at 
VII-233.  The  Act  does  not  enumerate 
grounds  upon  which  a  court  may  vacate 
an  arbitration  award.  Guidance  on  this 
issue  may  be  obtained  from  Section  12 
of  the  “Uniform  Arbitration  Act.” 

*  *  •  *  « 

Code 

Sec.  117.  Expert  Testimony 

(A)  Appointment  of  Experts.  The  court 
may,  on  its  own  motion  or  on  the  motion 
of  any  party,  enter  an  order  to  show 
cause  why  expert  witnesses  should  not 
be  appointed,  and  may  request  the 
parties  to  submit  nominations.  The  court 
may  appoint  any  expert  witness  agreed 
upon  by  the  parties,  and  may  appoint 
witnesses  of  its  own  selection.  The  court 
may  consult  with  knowledgeable 
individuals  or  with  professional, 
academic,  consumer,  or  business 
organizations  and  institutions  to  assist 
with  the  selection  process.  An  expert 
witness  shall  not  be  appointed  by  the 
court  unless  the  expert  consents  to 
serve.  An  expert  witness  appointed  by 
the  court  shall  be  informed  of  his  or  her 
duties  in  writing,  a  copy  of  which  shall 
be  filed  with  the  clerk,  or  at  a 
conference  in  which  the  parties  shall 
have  an  opportunity  to  participate.  An 
expert  witness  so  appointed  shall  advise 
the  parties  of  any  findings;  shall  be 
available  for  deposition  by  any  party; 
and  may  be  called  to  testify  by  ^e  court 
or  any  party.  The  court-appointed  expert 
witness  shall  be  subject  to  cross- 
examination  by  each  party,  including 
the  party  calling  that  expert  as  a 
witness. 
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(B)  Compensation. 

(1)  Expert  witnesses  appointed  by  the 
court  are  entitled  to,  reasonable 
compensation  for  their  services  in  an 
amount  to  be  determined  by  the  court. 
The  court,  in  its  discretion,  may  tax  the 
costs  of  such  expert  on  one  party  or 
apportion  them  among  parties  in  the 
same  manner  as  other  costs. 

(2)  In  exercising  this  discretion,  the 
court  may  consider: 

(a)  Which  party,  if  any,  requested  the 
court  appointment  of  the  expert; 

(b)  Which  party  had  judgment  entered 
in  its  favor;  and 

(c)  Whether  the  amount  of  damages 
recovered  in  the  action  bore  a 
reasonable  relationship  to  the  amount 
sought  by  the  claimant  or  conceded  to 
be  appropriate  by  the  product  seller  or 
other  defendant. 

(C)  Disclosure  of  Appointment.  In  the 
exercise  of  its  discretion,  the  court  may 
authorize  disclosure  to  the  jury  of  the 
fact  that  the  court  has  appointed  the 
expert  witness. 

(D)  Parties’  Selection  of  Own  Experts. 
Nothing  in  this  Section  shall  limit  the 
parties  in  calling  expert  witnesses  of 
their  own  selection. 

(E)  Pre-Trial  Evaluation  of  Experts. 
The  court  in  its  discretion  may  conduct 
a  hearing  to  determine  the  qualifications 
of  all  proposed  expert  witnesses.  The 
court  may  order  a  hearing  on  its  own 
motion  or  on  the  motion  of  any  party. 

(1)  Need  for  Pre-Trial  Evaluation.  In 
determining  whether  to  grant  such  a 
motion,  the  court  shall  consider: 

(a)  The  complexity  of  the  issues  in  the 
case;  and 

(b)  Whether  the  hearing  would  deter 
the  presentation  of  witnesses  who  are 
not  qualified  as  experts  on  the  specific 
issues. 

(2)  Factors  in  Evaluation.  If  the  court 
decides  to  hold  such  a  hearing,  it  shall 
consider; 

(a)  The  background  and  skills  of  the 
proposed  witness; 

(b)  The  formal  and  self-education  the 
proposed  witness  has  undertaken 
relevant  to  the  case  or  to  similar  cases; 
and 

(c)  The  potential  bias  of  the  proposed 
witness. 

(3)  Findings  of  Fact.  In  making  a 
determination  as  to  whether  a  proposed 
expert  witness  is  qualified,  the  court 
shall  state  its  findings  of  fact  to  the 
parties. 

(4)  Determination.  Based  upon  its 
findings  of  fact  regarding  the 
qualifications  of  any  proposed  expert 
witness,  the  court,  in  its  discretion,  may 
limit  the  scope  of  the  witness'  testimony, 
or  may  refuse  to  permit  such  witness  to 
testify  as  an  expert. 


Analysis 

Sec.  117.  Expert  Testimony 

In  General.  The  Task  Force’s  “Legal 
Study”  demonstrated  that  product 
liability  cases  are  often  compromised 
because  of  the  lack  of  standards  with 
regard  to  selecting  and  presenting  expert 
testimony.  See  Volume  IV,  “Legal 
Study”  at  153-155.  One  part  of  the 
problem  is  the  biased  expert;  another  is 
the  unqualified  expert. 

Even  if  experts  are  properly  qualified 
and  objective,  a  jury  of  laypersons  is 
often  in  a  poor  position  to  determine 
which  expert  is  correct.  For  this  reason, 
this  Act  gives  the  court  power  to  make 
greater  use  of  pre-trial  arbitration  where 
an  unbiased,  qualified  expert  will  serve 
on  the  panel.  See  Section  116.  Where 
arbitration  is  not  used,  however,  this 
Section  should  promote  the  goal  of 
presenting  objective  and  sound  expert 
testimony  to  the  jury. 

(A)  Appointment  of  Experts. 
Subsection  (A)  is  based  on  Rule  706  of 
the  Federal  Rules  of  Evidence  and 
similar  state  rules.  It  indicates  that 
courts  have  the  power  to  appoint 
experts  on  their  own  authority.  A 
number  of  courts  have  utilized  this 
power  even  without  the  benefit  of  Fed. 

R.  Evid.  706  or  a  similar  state  rule.  See 
Annot.,  95  “A.L.R.2d"  390  (1964).  As  the 
“Task  Force  Report”  noted,  the  presence 
of  a  court-appointed  expert  “has  a 
cautionary  impact  on  the  expert  for  hire 
whose  theories  at  trial  are  subject  to 
dispute  not  only  by  an  adversary  expert, 
but  also  by  a  neutral  court-appointed 
one.”  “Task  Force  Report”  at  VII-43, 
citing  Mitchell,  "The  Proposed  Federal 
Rules  of  Evidence:  How  They  Affect 
Product  Liability  Practice.”  12 
“Duquesne  L.  Rev.”  551,  557-58  (1974). 
See  also  2  J.  Wigmore,  “Evidence” 
Section  563,  at  648  (3d  ed.  1940) 

(“.  .  .  this  expedient  would  remove 
most  .  .  .  abuses”). 

Subsection  (A)  also  encourages  the 
court  to  seek  the  assistance  of  various 
individuals,  organizations,  or 
institutions  in  making  the  selection  of  a 
court-appointed  expert.  The  court  may 
wish  to  utilize  this  opportunity  to 
establish  a  panel  of  independent 
experts,  recognized  as  such  by  their 
peers,  from  which  selections  for 
individual  cases  may  be  made.  The 
court  may  also  seek  the  assistance  of 
these  organizations  to  evaluate  the 
credentials  of  expert  witnesses 
nominated  by  the  parties. 

One  problem  with  court-appointed 
experts  is  that  the  trier  of  fact  may  give 
them  an  aura  of  infallibility  which  they 
do  not  deserve.  Under  Subsection  (A), 
this  possibility  is  diminished  because 
the  experts  are  subject  to  cross¬ 


examination  by  each  party.  Also, 
Subsection  (C)  allows  the  court  in  its 
discretion  to  decline  to  disclose  to  the 
jury  that  the  expert  witness  is,  in  fact, 
court-appointed. 

(B)  Compensation.  Under  Fed.  R.  Evid. 
706  and  similar  state  rules, 
compensation  of  experts  is  left  to  the 
judge’s  discretion.  Subsection  (B)  goes  a 
step  farther  and  provides  three 
guidelines  for  compensating  experts. 
These  guidelines  should  serve  as  an 
added  inducement  for  attorneys  to 
present  objective  expert  testimony.  The 
guidelines  suggest  that  the  court  may 
impose  the  cost  of  the  court-appointed 
expert  on  losing  parties  as  well  as  on 
parties  whom  the  court  finds  were 
substantially  inaccurate  in  their 
estimation  of  damages. 

(C)  Disclosure  of  Appointment. 
Subsection  (C)  follows  Fed.  R.  Evid.  706. 
In  most  instances,  it  is  important  for  the 
trier  of  fact  to  appreciate  that  the 
witness  is  court-appointed.  However, 
circumstances  may  arise  in  which  the 
court  believes  disclosure  of  that  fact  will 
give  the  witness  too  much  credence  with 
the  jury.  Therefore,  the  court  has  the 
discretion  to  withhold  the  information 
when  it  is  appropriate  to  do  so. 

(D)  Parties’  Selection  of  Own  Experts. 
Subsection  (D)  also  follows  Fed.  R.  Evid. 
706.  Precluding  the  parties  from 
introducing  their  own  experts  would 
vest  too  much  power  in  court-appointed 
experts. 

(E)  Pre-Trial  Evaluation  of  Experts.  A 
rule  authorizing  a  court-appointed 
expert  does  not,  in  and  of  itself,  provide 
guidance  about  who  is  properly 
qualified  to  testify  in  product  liability 
cases.  There  are  many  approaches  to 
that  issue.  One  approach,  used  in  some 
medical  malpractice  statutes,  would 
require  that  an  expert  witness  spend  a 
substantial  portion  of  his  or  her 
professional  time  in  the  actual  practice 
of  his  or  her  area  of  expertise.  While 
this  approach  may  be  appropriate  in  the 
area  of  medical  malpractice,  it  was  not 
followed  here  because  a  person  may  be 
well-versed  in  technical  product  liability 
matters  even  if  he  or  she  does  devote 
substantial  time  to  research  or  other 
endeavors  other  than  actual  practice. 

See  “Task  Force  Report”  at  VII-44. 
Unfortunately,  it  is  impractical  to  utilize 
a  “standard  test”  for  all  experts  in 
product  liability  cases.  See  Donaher, 
Piehler,  Twerski  &  Weinstein,  “The 
Technological  Expert  in  Products 
Liability  Litigation,”  52  “Tex.  L  Rev.” 
1303, 1325  (1974). 

(1)  Need  for  Pre-Trial  Evaluation.  This 
rule  gives  some  guidance  to  the  trial 
court  in  deciding  whether  to  conduct  a 
pre-trial  hearing  on  the  qualifications  of 
expert  witnesses.  It  is  not  necessary  or 


62746 


Federal  Register  /  Vol.  44.  No.  212  /  Wednesday.  October  31,  1979  /  Notices 


cost-efncient  to  utilize  the  procedure  in 
all  cases.  It  is  appropriate  to  do  so  in 
more  complex  cases  and  also  where  the 
pre-trial  hearings  would  serve  as  a 
deterrent  to  the  presentation  of 
witnesses  who  were  not  qualified.  Such 
a  deterrent  should  discourage  parties 
from  prolonging  the  litigation  needlessly 
and.  thus,  encourage  the  expeditious 
resolution  of  claims  under  this  Act. 
Either  party  may  bring  this  matter 
before  the  court  by  motion. 

(2)  Factors  in  Evaluation.  The  factors 
in  evaluation  are  drawn  from  Donaher 
et  ai,  supra,  52  ‘Tex.  L  Rev,”  1303. 

The  court  should  examine  the  expert 
witness’  background  and  skills  and 
determine  whether  they  are  appropriate 
for  the  purposes  of  the  case.  The  court 
should  not  only  review  the  witness’ 
formal  education,  but  also  whether  the 
witness  had  undertaken  specific 
preparation  for  the  litigation  before  the 
court.  Finally,  the  court  should  examine 
a  witness  for  bias.  A  witness  with 
marginal  expert  skills  and  a  strong  bias 
should  be  considered  unqualified. 

(3)  Findings  of  Fact.  If  it  seems  clear 
to  the  court  that  the  expert’s  background 
and  experience  do  not  qualify  the  expert 
to  testify,  it  should  state  this  conclusion 
in  its  findings  of  fact  to  the  parties. 

(4)  Determination.  This  provision 
empowers  the  court  to  limit  the  scope  of 
an  expert’s  testimony  to  the  witness’ 
specific  area  of  expertise.  It  also  allows 
the  court  to  refuse  to  permit  the  witness 
to  testify  as  an  expert  when  that 
individual  is  not  qualified  to  do  so. 
***** 

Code 

Sec.  118.  Nan-Pecuniary  Damages 

(A)  For  the  purposes  of  this  Section, 
“non-pecuniary  damages”  are  those 
which  have  no  market  value  and  do  not 
represent  a  monetary  loss  to  claimant. 

(B)  When  sufficient  evidence  has  been 
introduced,  the  amount  of  non-pecuniary 
damages  shall  be  determined  by  the 
trier  of  fact.  However,  the  court  shall 
have  and  shall  exercise  the  power  to 
review  such  damage  awards  for 
excessiveness. 

‘Optional  Subsection 

[(c)  Non-pecuniary  damages  under 
this  Act  shall  not  exceed  $25,000,  or 
twice  the  amount  of  the  pecuniary 
damages,  whichever  is  less,  unless  the 
claimant  proves  by  a  preponderance  of 
the  evidence  that  the  product  caused 
claimant  to  suffer  serious  and 
permanent  or  prolonged  (1) 
disfigurement,  (2)  impaired  of  bodily 
function,  (3)  pain  and  discomfort,  or  (4) 
mental  illness.] 


‘Optional  Subsection 

[(0)  Every  third  year  following  the 
effective  date  of  this  Act  as  stated  in 

Section  122,  the - 

Committee(s)  of  [each  House  of]  the 
Legislature  of  this  State  shall  review  the 
monetary  limitations  contained  in 
Subsection  (C)  to  determine  whether 
such  limitations  should  be  changed  in 
view  of  the  economic  conditions  existing 
at  that  time.  Upon  a  fmding  that  such 
change  is  warranted,  said  Committee(s] 
shall  introduce  legislation  to  amend  the 
monetary  limitations  contained  in 
Subsection  (C).] 

***** 

Analysis 

Sec.  118.  Nan-Pecuniary  Damages 

Claimant’s  “non-pecuniary  damages” 
include  awards  for  pain  and  mental 
suffering.  They  have  no  market  value 
and,  thus,  are  to  be  contrasted  with 
pecuniary  damages  which  compensate 
victims  for  lost  wages,  medical  and 
rehabilitation  costs,  and  other  actual 
expenditures  brought  about  by  an 
unreasonably  unsafe  product. 

According  to  the  “ISO  Closed  Claims 
Survey,”  70  percent  of  claims  closed 
with  payment  include  amounts  in 
addition  to  a  claimant’s  pecuniary  loss. 
See  ’’ISO  Closed  Claims  Survey”  at  54. 
Moreover,  the  average  amount  of 
payment  above  pecuniary  loss  increases 
significantly  in  the  higher  payment 
range.  Id.  at  54-55.  A  most  important 
reason  for  the  difficulty  in  setting 
product  liability  rates  is  the  ’’open- 
endedness”  of  damages  for  pain  and 
suffering.  See  ’Task  Force  Report”  at 
VII-64-65.  These  escalating  premiums 
have  an  inflationary  impact  on 
consumer  prices  as  the  product  seller’s 
insurance  costs  are  passed  on  to  the 
public.  Damages  that  go  beyond  the 
amount  necessary  to  ensure  that  the 
claimant  receives  reasonable 
compensation  for  the  harm  suffered 
represent  an  unwarranted  cost. 

The  ’’Task  Force  Report”  suggested 
that  limits  on  awards  for  pain  and 
suffering  “would  reduce  uncertainty  and 
thereby  mitigate  the  ’apprehension 
factor’  that  has  contributed  to  the  rise  in 
product  liability  insurance  rates.”  Id.  at 
VlI-65.  Nevertheless,  such  awards  have 
deep  historical  roots  and  should  not  be 
limited  in  a  manner  that  unreasonably 
curtails  the  rights  of  injured  parties. 
Section  118  takes  the  position  that  a 
fixed  limit  on  the  amoimt  of  non- 
pecuniary  damages  is  appropriate  where 
claimant’s  harm  is  only  temporary. 

Section  118  is  predicated  on  an 
examination  of  the  weaknesses  in  the  ‘ 
major  rationales  offered  in  support  of 
awards  for  non-pecuniary  damages.  The 


award  for  non-pecimiary  damages  arose 
in  early  common  law  cases  as  a 
substitute  for  an  injured  claimant 
seeking  personal  “vengeful  retaliation.” 
See  “Task  Force  Report,”  id.  In  those 
cases,  the  defendant  usually  committed 
an  intentional  wrong.  This  rationale  has 
little  application  to  cases  arising  under 
product  liability.  Under  this  Act.  a 
product  seller  may  be  held  liable  for 
harm  caused  by  products  found  to  be 
defective  in  construction  regardless  of 
fault.  The  same  result  occurs  when  an 
express  warranty  is  not  true.  In  cases  of 
harm  caused  by  products  found  to  be 
defective  in  design,  or  defective  because 
of  the  absence  of  adequate  warnings, 
the  trier  of  fact  must  consider  more 
sophisticated  matters  than  would  be 
applied  imder  a  general  negligence 
standard. 

A  second  rationale  to  support  the 
award  of  damages  for  pain  and  suffering 
is  that  they  have  an  important  deterrent 
function.  'The  “Task  Force  Report”  found 
evidence  that  the  general  product 
liability  problem  caused  manufacturers 
to  devote  more  attention  to  product 
liability  loss  prevention  techniques.  See 
“Task  Force  Report”  at  VI-^.  'The 
approach  taken  in  Section  118  retains 
this  deterrent  function  while  placing 
some  reasonable  limits  on  awards  for 
pain  and  suffering. 

A  third  rationale,  supported  by 
members  of  the  plaintiffs'  bar  and  some 
economic  legal  scholars,  is  that  awards 
for  pain  and  suffering  are  a  reasonable 
attempt  to  reduce  the  serious  discomfort 
endured  by  a  claimant.  See  R.  Posner, 
“Economic  Analysis  of  Law”  82  (1972). 
On  the  other  hand,  studies  have 
questioned  whether  monetary  awards 
for  pain  and  suffering  do  anything  to 
alleviate  the  symptoms  they  are  alleged 
to  address.  See }.  O’Connell  &  R.  Simon, 
“Payment  for  Pain  &  Suffering:  Who 
Wants  What,  When  &  Why”  (1972): 

Peck.  “Compensation  for  Pain:  A 
Reappraisal  in  Light  of  New  Medical 
Evidence,”  72  “Mich.  L  Rev.”  1355 
(1974).  This  Section  adheres  to  the 
former  assumption  to  the  extent  that 
when  a  claimant  suffers  serious  and 
permanent  or  prolonged  (1) 
disfigurement,  (2)  impairment  of  bodily 
function,  (3)  pain  and  discomfort,  or  (4) 
serious  mental  illness,  the  amount  of 
non-pecuniary  damages  is  left  to  the 
sound  discretion  of  the  trier  of  fact  with 
appropriate  review  by  the  court  in  cases 
of  abuse  of  that  discretion. 

However,  when  the  claimant  has  not 
suffered  such  serious  and  permanent  or 
prolonged  harms,  ”  non-pecuniary 


''The  Section  does  not  address  the  question  of 
whether  non-pecuniary  damages  should  be  allowed 
or  limited  in  wrongful  death  or  survival  actions. 
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damages  are  limited  to  $25,000  or  twice 
the  amount  of  pecuniary  damages, 
whichever  is  less. 

An  ample  body  of  case  law  in  the  area 
of  Worker  Compensation  and,  more 
recently,  automobile  injury  reparation 
statutes,  provides  guidance  for  the  court 
to  determine  whether  a  harm  is 
permanent  or  prolonged.  See,  e.g., 
“Falcone  v.  Branker,"  135  N.J.  Super. 

137,  342  A.2d  875  (1975)  (collecting 
cases):  "Vitale  v.  Danylak,"  74  Mich. 
App.  615,  254  N.W.2d  593  (1977) 
(summary  judgment  under  automobile 
no-fault  act);  “In  re  Requests  of 
Governor  and  Senate,  Etc.,*’  389  Mich. 
411,  208  N.W.2d  469,  480  (1973)  (term 
“permanent"  supplies  basis  for  legal 
interpretation). 

Courts  also  have  defined  and 
explained  the  term  “mental  illness”  in  a 
number  of  contexts.  “Carroll  v.  Cobb." 
139  N.J.  Super.  439,  354  A.2d  355  (1976) 
(voter  registration  requirements);  “Sachs 
V.  Commercial  Ins.  Co.,"  119  N.J.  Super. 
226,  290  A.2d  760  (1972)  (insurance 
policy);  “In  re  Humphrey,"  236  N.C.  141, 
71  S.E.2d  915  (1952)  (incompetency 
proceedings);  “Commonwealth  v. 

Moon."  383  Pa.  18, 117  A.2d  96  (1955) 
(committal  proceedings);  “Interstate  Life 
&  Accident  Ins.  Co.  v.  Houston,"  50 
Tenn.  App.  172,  360  S.W.2d  71  (1962) 
(insanity  exclusion  provision). 

Objections  to  limits  on  awards  for 
non-pecuniary  damages  take  several 
forms.  One  is  that  such  limits  may 
violate  due  process  or  equal  protection 
clauses  of  some  state  constitutions.  Cf. 
“Wright  V.  Central  Du  Page  Hosp. 
Ass’n.,"  63  Ill.  2d  313,  347  N.E.2d  736,  743 
(1976)  (restriction  on  amount  of  general 
damages  in  medical  malpractice); 
“Craley  v.  Satayatham,"  74  Ohio  Op.2d 
316.  343  N.E.2d  832,  836  (C.  P.  1976) 
(requiririg  list  of  collateral  source 
benefits  in  medical  malpractice). 

Another  objection  involves  state 
constitutional  prohibitions  on  damage 
limitations.  E.g.,  "Ariz.  Rev.  Stat.  Ann.," 
Const.  Art.  18,  Section  6  (1956);  “Ky. 

Rev.  Stat.  Ann.,"  Const.  Section  54 
(1691);  “Penn.  Stat.  Ann.,”  Const.  Art.  3, 
Section  18  (1969).  An  argument  that 
Section  118  does  not  violate  such 
prohibitions  is  that  a  strict  product 
liability  cause  of  action  did  not  exist  at 
the  time  the  state  constitution  was 
adopted  and  is  therefore  exempt  from  its 
interdictions.  See  "Rail  N  Ranch  Corp.  v. 
State.”  7  Ariz.  App.  558,  441  P.2d  786,  788 
(1968). 

These  objections  notwithstanding, 
Section  118  can  be  supported.  First,  the 
common  law  rule  will  continue  to 
operate  where  injuries  are  serious.  Cf. 
“Rybeck  v.  Rybeck,”  141  N.J.  Super.  481, 
358  A.2d  828,  836  (1976),  appeal 
dismissed,  150  N.J.  Super.  151,  375  A.2d 


269  (1977)  (limited  court  access  for  pain 
and  suffering  in  no-fault — “the  law  is 
permitted  to  treat  large  problems 
differently  from  small  problems  if  there 
is  a  rational  basis  for  ^e  difference"). 
Second,  some  ceiling  or  limit  on 
damages  for  pain  and  suffering  will 
reduce  uncertainty  in  one  of  the  greatest 
liability  insurance  ratemaking  problem 
areas.  Third,  the  limit  will  help  assure 
that  there  is  adequate  insurance 
capacity  to  provide  compensation  for 
pecuniary  losses  caused  by  unsafe 
products. 

Subsection  (D)  provides  a  mechanism 
for  review  and  evaluation  of  the  $25,000 
limitation  contained  in  Subsection  (C).  It 
is  anticipated  that  the  legislature  may 
wish  periodically  to  modify  this 
limitation  in  light  of  significant  changes 
in  economic  conditions. 

Because  of  the  facts  that  (1)  the  topic 
of  pain  and  suffering  goes  beyond 
product  liability  and  is  applicable  to  all 
of  tort  law,  (2)  the  limitation  as  drafted 
may  raise  transaction  costs  in  regard  to 
the  issue  of  whether  a  harm  is  “serious, 
permanent,  or  prolonged,”  and  (3) 
constitutional  problems  that  may  arise 
in  some  states.  Subsections  (C)  and  (D) 
are  placed  in  brackets  as  optional 
sections. 

***** 

Code 

Sec.  119.  The  Collateral  Source  Rule 

In  any  claim  brought  under  this  Act, 
the  claimant's  recovery,  or  that  of  any 
party  who  may  be  subrogated  to  the 
claimant's  rights  under  this  Act,  shall  be 
reduced  by  any  compensation  from  a 
public  source  which  the  claimant  has 
received  or  will  receive  for  the  same 
damages.  For  the  purposes  of  this 
Section,  “public  source"  means  a  fund 
more  than  half  of  which  is  derived  from 
general  tax  revenues. 
***** 


Analysis 

Sec.  119.  The  Collateral  Source  Rule 

The  collateral  source  rule  is  a 
principle  of  tort  law  under  which  the 
defendant  is  not  permitted  to  take 
“credit"  for  any  money  that  an  injured 
claimant  received  from  another 
(collateral)  source.  The  rule  embraces 
both  payments  for  loss  of  wages  and 
medical  expenditures. 

The  rule  may  permit  double  recovery 
by  the  claimant  and  may  increase 
transaction  costs.  This  Section 
recognizes  these  possibilities  and 
provides  for  a  limited  modification  of 
the  collateral  source  rule  when  the 
claimant  has  received  compensation 
from  a  public  source  for  the  same 


damages.  Its  approach  is  similar  to  that 
followed  in  medical  malpractice  by  the 
states  of  Tennessee  and  Peimsylvania. 
See  Volume  V,  “Legal  Study”  at  146. 

There  are  two  significant  arguments 
against  proposals  to  modify  the  existing 
rule.  The  first  is  that  the  “wrongdoer" 
should  not  have  the  benefit  of  a 
windfall.  Proponents  contend  that  it  is 
better  that  the  claimant  have  the  benefit 
of  a  windfall  than  the  defendant. 

This  argument  can  be  rebutted  in  the 
context  of  product  liability.  Under 
Section  104  of  this  Act,  a  manufacturer 
may  be  held  liable  for  defects  in 
construction  or  breach  of  an  express 
warranty  on  a  strict  liability  basis.  In 
other  cases,  a  product  seller’s  liability  is 
based  on  fault,  but  not  on  gross 
negligence  or  intentionally  wrongful 
conduct.  Therefore,  a  selective 
modification  of  the  collateral  source  rule 
in  the  context  of  product  liability  may 
be  justified.  Indeed,  some  states  have 
upheld  such  selective  abolition  or 
modification  where  liability  was 
predicated  solely  on  a  fault  basis.  See 
“Eastin  v.  Broomfield,”  116  Ariz.  576,  570 
P.2d  744,  751-52  (1977);  But  see  “Craley 
V.  Satayatham,”  74  Ohio  Op.  2d  316,  343 
N.E.  2d  832  (C.P.  1976)  (holding 
unconstitutional  selective  abolition  in 
medical  malpractice  context). 

The  second  argument  against 
modifying  the  collateral  source  rule  is 
that  a  product  seller  should  not  be 
permitted  to  “externalize"  the  cost  of  an 
injury  caused  by  its  products.  This 
argument  is  very  strong  when  the 
injured  claimant  has  purchased  health 
and  accident  coverage.  In  that  instance, 
the  defendant  product  seller  should  not 
be  able  to  benefit  from  the  claimant’s 
prior  prudence.  Nevertheless,  some 
proposals  have  modified  the  rule  in  that 
situation.  See  “Neb.  Rev.  Stat."  Section 
44-2819  (Supp.  1978):  “Prendergast  v. 
Nelson."  199  Neb.  97.  256  N.W.  2d  657, 
669  (1977):  National  Product  Liability 
Council,  “Proposed  Uniform  State 
Product  Liability  Act”  Section  207 
(undated).  See  also  Comment,  “An 
Analysis  of  State  Legislative  Responses 
to  the  Medical  Malpractice  Crisis,”  1975 
“Duke  L.J."  1417, 1447-50.  The  argument 
is  less  persuasive  when  the  claimant  has 
not  directly  contributed  to  the  insurance 
fund  as  is  the  case  with  Worker 
Compensation. 

When  the  claimant  has  received 
damages  from  a  public  source,  the 
argument  loses  all  of  its  force.  The 
benefits  received  were  not  through  the 
claimant's  pre-accident  financial 
planning  or  made  a  part  of  the 
claimant's  remuneration  as  a  condition 
of  employment.  Rather,  they  were 
derived  from  public  tax  funds  that 
accumulated  in  part  by  contributions 
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from  the  product  seller.  Since  the 
product  seller  would  be  able  to 
distribute  the  cost  of  a  judgment  that 
included  this  amount  among  consumers 
through  product  pricing,  the  public  may 
be  subjected  to  excessive,  duplicative 
costs. 

Section  119  defines  a  “public  source" 
as  a  fund  more  than  half  of  which  is 
derived  from  general  tax  revenues.  This 
would  include  welfare  benefits  and 
other  forms  of  medical,  hospitalization, 
and  disability  benefits  which  are  funded 
by  state  or  federal  tax  funds.  It  does  not 
include  Worker  Compensation 
payments  (which  are  speciHcally  dealt 
with  in  Section  114),  employee  group 
insurance  plans,  or  other  similar 
sources.  It  also  does  not  presently 
include  payments  received  pursuant  to 
the  “United  States  Social  Security  Act.” 
Although  Social  Security  contributions 
are  withheld  from  an  employee's  pay, 
they  are  not  “general  tax  revenues." 
However,  if  the  method  of  funding  the 
Social  Security  system  is  changed,  such 
payments  might  then  come  within  the 
operation  of  this  Section.  Compare  the 
approach  taken  in  Section  119  with  the 
various  approaches  taken  in  state 
medical  malpractice  statutes.  See,  e.g., 
“Tenn.  Code  Ann.”  Section  23-3418 
(Supp.  1978]  (complete  abrogation  of 
collateral  source  rule  expressly  includes 
Social  Security  benefits);  “Neb.  Rev. 
Stat.”  Section  44-2819  (Supp.  1978) 
(partial  abrogation  of  collateral  source 
rule  does  not  include  Social  Security 
benefits). 

A  probable  effect  of  Section  119  will 
be  to  reduce  double  expenditures  for 
medical  costs.  The  “ISO  Closed  Claims 
Survey”  suggests  that  medical  costs 
represent  approximately  19.7  percent  of 
product  liability  claims.  “ISO  Closed 
Claims  Survey"  at  57.  Nevertheless,  the 
cost  savings  generated  by  this  Section 
will  probably  be  modest.  The  ISO  closed 
claims  data,  which  were  quite  limited  on 
this  point,  show  that  approximately  6.4 
percent  of  claimants  have  been 
reimbursed  by  public  collateral  sources. 
See  “ISO  Closed  Claims  Survey”  at  181. 
Collateral  sources  paid  for  19.8  percent 
of  the  claims  in  those  cases  (this  closely 
parallels  the  general  percentage  of 
medical  benefits).  Nonetheless,  this 
Section  should  help  reduce  overall 
insurance  costs.  Liability  insurers 
should  take  this  matter  into  account 
when  they  formulate  rates  and 
premiums. 

Section  119  also  takes  account  of 
existing  legislation  that  may  authorize 
subrogation  by  public  collateral  sources. 
In  order  to  reduce  transaction  costs  and 
duplicative  distribution  costs,  this 
Section  prohibits  such  subrogation. 


Finally,  Section  119  does  not  alter 
existing  law  that  prohibits  the  defendant 
from  introducing  into  evidence  the  fact 
that  the  claimant  has  been  indemnified 
by  a  collateral  source.  That  alternative 
approach  was  rejected  because  it  would 
leave  the  trier  of  fact  in  the  role  of 
balancing  the  delicate  policy  elements 
that  surround  proposals  calling  for 
abolition  of  the  collateral  source  rule. 
This  should  be  an  issue  of  law  for  state 
legislatures  or  courts.  Also,  that 
approach  would  reduce  the  potential 
benefit  of  collateral  source  rule 
modifications  in  that  it  would  increase 
transaction  costs  and  lower 
predicatability  and  consistency  in  the 
allocation  of  collateral  benefits.  See 
“Task  Force  Report"  at  VII-74-75.  Cf. 
Defense  Research  Institute,  “Products 
Liability  Position  Paper”  at  44-45  (1976) 
(advocating  modification  of  evidentiary 
rules  to  allow  trier  of  fact  to  consider  all 
collateral  benefits). 

«  *  *  *  * 

Code 

Sec.  120.  Punitive  Damages 

(A)  Punitive  damages  may  be 
awarded  to  the  claimant  if  the  claimant 
proves  by  clear  and  convincing  evidence 
that  the  harm  suffered  was  the  result  of 
the  product  seller’s  reckless  disregard 
for  the  safety  of  product  users, 
consumers,  or  others  who  might  be 
harmed  by  the  product. 

(B)  If  the  trier  of  fact  determines  that 
punitive  damages  should  be  awarded, 
the  court  shall  determine  the  amount  of 
those  damages.  In  making  this 
determination,  the  court  shall  consider: 

(1)  The  likelihood  at  the  relevant  time 
that  serious  harm  would  arise  from  the 
product  seller's  misconduct; 

(2)  The  degree  of  the  product  seller’s 
awareness  of  that  likelihood; 

(3)  The  profitability  of  the  misconduct 
to  the  product  seller; 

(4)  The  duration  of  the  misconduct 
and  any  concealment  of  it  by  the 
product  seller, 

(5)  The  attitude  and  conduct  of  the 
product  seller  upon  discovery  of  the 
misconduct  and  whether  the  conduct 
has  been  terminated; 

(6)  The  Bnancial  condition  of  the 
product  seller; 

(7)  The  total  effect  of  other 
pimishment  imposed  or  likely  to  be 
imposed  upon  the  product  seller  as  a 
result  of  the  misconduct,  including 
pimitive  damage  awards  to  persons 
similarly  situated  to  the  claimant  and 
the  severity  of  criminal  penalties  to 
which  the  product  seller  has  been  or 
may  be  subjected;  and 

(8)  Whether  the  harm  suffered  by  the 
claimant  was  also  the  result  of  the 


claimant's  own  reckless  disregard  for 
personal  safety. 

*  *  *  «  * 

Analysis 

Sec.  120.  Punitive  Damages, 

Some  product  sellers  and  others  have 
called  for  the  abolition  of  punitive 
damages  on  the  grounds  that  they  serve 
no  proper  “tort  law”  purpose,  **  and  at 
least  one  court  has  accepted  these 
arguments  in  the  area  of  product 
liability.  See  “Walbrun  v.  Berkel,  Inc.,” 
433  F.  Supp.  384-85  (E.D.  Wis.  1976); 
“Roginsky  v.  Richardson-Merrell,  Inc.,” 
378  F.2d  832  (2d  Cir.  1967)  (dictum). 

Nevertheless,  as  Section  120 
acknowledges,  punitive  damages  serve 
an  important  function  in  deterring 
product  sellers  from  reckless  disregard 
for  safety  in  the  production,  distribution, 
or  sale  of  dangerous  products.  See 
“Toole  v.  Richardson-Merrell,  Inc.,”  251 
Cal.  App.  2d  689,  60  Cal.  Rptr.  398  (1967); 
“Gillham  v.  Admiral  Corp.,”  523  F.2d  102 
(6th  Cir.  1975).  At  the  same  time.  Section 
120  recognizes  and  addresses  punitive 
damages  problems  in  the  specific 
context  of  product  liability. 

While  many  product  sellers  have 
expressed  great  concern  about  the 
economic  impact  of  punitive  damages, 
the  “ISO  Closed  Claims  Survey” 
suggests  that  the  number  of  cases  in 
which  such  damages  are  imposed  is 
insubstantial.  “ISO  Closed  Claims 
Survey”  at  183.  Nevertheless,  concern 
about  punitive  damages  has  caused 
some  insurers  to  decline  to  provide 
insurance  coverage  for  these  damages. 
Also,  a  number  of  states  and  some 
insurers  have  declined  to  permit  such 
coverage.  They  contend  that  a  product 
seller  should  not  be  allowed  to  pass  this 
cost  on  to  an  insurer.  Transcending  all 
of  these  concerns  is  the  total  lack  of 
legal  structure  surrounding  punitive 
damages.  The  approach  taken  in  Section 
120  is  to  provide  such  a  structure,  so  as 
to  reduce  product  sellers’  reasonable 
concerns  about  punitive  damages,  while 
at  the  same  time  retaining  the  important 
deterrent  function  of  punitive  damages. 

Subsection  (A)  addresses  a  basic 
argument  against  punitive  damages — 
speciHcally  that  they  apply  a  criminal 
law  sanction  to  a  civil  law  case,  even 
though  the  defendant  does  not  have  the 
benefit  of  the  constitutional  protections 
that  would  be  available  under  criminal 
law.  Subsection  (A)  moves  away  from 
the  ordinary  “preponderance  of 
evidence”  test  of  civil  cases  and  toward 


>*See  “Proposed  Uniform  State  Product  Liability 
Act”  Section  206  (National  Product  Liability 
Coimcil]  (undated);  see  generally  Defense  Research 
Institute,  “The  Case  Against  Punitive  Damages" 
(monograph  1969)  (marshalling  arguments). 
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the  criminal  standard,  but  does  not  turn 
completely  to  a  pure  criminal  standard 
of  proof  "beyond  a  reasonable  doubt.” 
Because  the  defendant  is  not  subject  to 
incarceration,  and  the  “punishment"  is 
more  in  the  nature  of  a  civil  Hne  than  a 
criminal  sanction,  the  Act  requires  the 
claimant  to  prove  by  “clear  and 
convincing”  evidence  that  punitive 
damages  are  justiHed.  See  Subsections 
102  (H)  and  (I)  (definitions  of 
“preponderance  of  evidence”  and  “clear 
and  convincing  evidence”). 

Subsection  (A)  also  requires  that  the 
claimant  prove  that  the  product  seller's 
conduct  demonstrated  reckless 
disregard  for  the  safety  of  others.  The 
phrase  “reckless  disregard” — the 
traditional  barrier  that  the  plaintiff  must 
cross  in  order  to  obtain  punitive 
damages — means  a  conscious 
indifference  to  the  safety  of  persons 
who  might  be  injured  by  the  product. 

See  Subsection  102(1)  (definition  of 
“reckless  disregard”);  cf.  W.  Prosser. 
“Torts”  at  9-10  (4th  ed.  1971).  The 
“reckless  disregard”  standard  is 
identified  in  statutory  form  to  avoid  any 
possible  misinterpretation  of  this  basic 
area  of  law.  Thus,  it  should  be  clear  that 
a  product  seller  does  not  have  to  pay 
punitive  damages  under  ordinary  strict 
liability  or  negligence  standards  which 
fall  short  of  reckless  disregard. 

Subsection  (B)  follows  the  current 
common  law  system  in  allowing  the  trier 
of  fact  to  determine  at  its  discretion 
whether  punitive  damages  should  be 
awarded.  See  Prosser,  supra  at  9.  On  the 
other  hand,  this  Subsection  draws  upon 
a  newly  enacted  Minnesota  statute  in 
having  the  court,  rather  than  the  jury, 
determine  the  amount  of  those  damages. 
“Minn.  Stat.  Ann.”  Section  549.21  (Supp. 
1978).  This  approach  is  in  accord  with 
the  general  pattern  of  criminal  law 
where' the  jury  determines  “guilt  or 
innocence”  and  the  court  imposes  the 
sentence.  This  is  particularly 
appropriate  in  product  liability  cases 
where,  under  current  law,  product 
sellers  are  potentially  subject  to 
repeated  imposition  of  punitive  damages 
for  harm  caused  by  a  particular  product. 

Subsection  (B)  provides  guidelines  for 
the  court  in  determining  the  amount  of 
punitive  damages.  The  eight  factors  are 
derived  from  “Minn.  Stat.  Ann.”  Section 
549.20(3)  (Supp.  1978).  The  drafters  of 
that  statute  relied  on  a  v<^ry  thorough 
analysis  of  product  liability  punitive 
damages.  See  Owen,  “Punitive  Damages 
in  Products  Liability  Litigation,”  74 
“Mich.  L  Rev.”  1257, 1299-319  (1976). 

Factors  (1)  and  (2)  are  self-evident.  If 
the  facts  show  that  the  product  seller 
was  actually  aware  of  the  specific 
hazard  and  its  seriousness,  and 


marketed  it  anyway,  a  higher  award  is 
in  order. 

Factor  (3),  profitability,  recognizes 
that  punitive  damages  may  be  used  to 
attack  directly  the  profit  incentive  that 
generated  the  misconduct. 

Factor  (4)  is  important  regardless  of 
the  basic  requirement  that  the  product 
seller  must  have  reckless  disregard  for 
the  safety  of  others.  If  the  product  seller 
consciously  concealed  its  activities,  this 
fact  argues  for  a  higher  award. 

Factor  (5)  acknowledges  that  the 
product  seller  who  was  reckless  in 
producing  the  product,  but  who  acted 
quickly  to  remove  the  product  from  the 
market  upon  discovery  of  the  hazard, 
should  not  be  subject  to  as  harsh  a 
sanction  as  one  who  failed  to  act.  Some 
have  suggested  that  punitive  damages 
should  be  awarded  only  where 
corporate  management  has  either 
authorized,  participated  in,  or  ratified 
conduct  that  shows  a  conscious  or 
reckless  disregard  for  public  safety.  See 
“Task  Force  Report”  at  VII-79.  Section 
120  rejects  that  approach  because  it 
could  foster  legal  disputes  as  to  whether 
an  individual  stood  “high  enough”  in  the 
corporate  structure  to  bear 
responsibility  for  punitive  damages. 
Nevertheless,  in  circumstances  where  a 
non-management  employee  caused  the 
harm  and  management  acted  quickly  to 
mitigate  that  harm  once  it  was 
discovered,  a  lower  award  is 
appropriate. 

Factor  (6)  permits  the  court  to 
consider  the  impact  of  the  award  on  the 
product  seller  in  light  of  its  financial 
condition.  This  consideration  has  deep 
roots  in  common  law.  It  is  one  that  has 
been  subject  to  criticism  from  product 
sellers  and  economists.  Nevertheless,  in 
light  of  the  fact  that  the  deterrence  of 
wrongful  conduct  is  the  principal 
rationale  for  punitive  damages,  it  is 
appropriate  to  consider  the  impact  an 
award  will  have  on  a  particular  product 
seller. 

Factor  (7)  is  more  important  in 
product  liability  cases  than  in  other 
liability  cases  because  it  addresses  the 
problem  of  multiple  exposure  to  pimitive 
damages.  This  factor  directs  the  court  to 
consider  both  criminal  and  civil  liability 
to  which  the  product  seller  has  been  or 
may  be  subjected. 

Factor  (8)  recognizes  that  the  injury, 
may  also  be  attributable  in  part  to  the 
claimant's  reckless  disregard  for 
personal  safety.  In  such  instances  where 
the  defendant  can  show  such  reckless 
disregard  on  the  part  of  the  claimant, 
punitive  damages  may  be  diminished 
proportionately  according  to  the 
comparative  responsibility  according  to 
the  comparative  responsibility  of  that 
claimant.  The  comparison,  therefore,  is 


between  the  reckless  disregard  on  the 
part  of  the  product  seller  and  that  of  the 
claimant,  and  not  between  the  reckless 
disregard  of  the  product  seller  and  mere 
negligence  of  the  claimant.  See  also 
Section  111. 

The  Act  indicates  that  the  award  of 
punitive  damages  goes  to  the  claimant 
and  not  to  the  state.  While  the  argument 
that  “since  the  damages  are  non¬ 
compensatory,  they  should  go  to  the 
state”  has  some  merit,  the  approach  was 
rejected  because  of  constitutional 
problems  and  the  fact  that  it  might  place 
a  claimant's  attorney  in  a  potential 
conflict  of  interest  situation  by  forcing 
the  attorney  to  represent  both  the 
claimant  and  the  state.  See  “Task  Force 
Report”  at  VII-79. 

When  the  trier  of  fact  determines  that 
punitive  damages  should  be  awarded, 
one  option  available  to  the  court  is  to 
limit  the  award  to  a  multiple  of  the 
compensatory  damages  as  is  done  in 
antitrust  actions.  While  this  approach 
has  appeal,  it  is  not  appropriate  in  the 
case  of  product  liability  because  this 
area  of  the  law  addresses  a  multiplicity 
of  different  kinds  of  wrongful  acts. 
Antitrust  law.  on  the  other  hand, 
addresses  one  basic  kind  of  wrongful 
act:  an  antitrust  violation.  Under  this 
Section,  the  defendant's  wrongful 
conduct  could  range  from  that  which 
merely  could  cause  damage  to  property 
to  conduct  which  could  result  in  the 
deaths  of  many  people.  Antitrust  law 
violations  involve  economic  injury  only, 
and  rarely,  if  ever,  result  in  serious 
physical  injury  or  death.  Thus,  the 
punitive  damages  in  product  liability 
actions  do  not  lend  themselves  to 
quantification  in  the  same  manner  as  do 
such  damages  in  antitrust  cases. 
***** 

Code 

Sec.  121.  Severance  Clause 

If  any  part  of  this  Act  shall  be 
adjudged  by  any  court  of  competent 
jurisdiction  to  be  invalid,  such  judgment 
shall  not  affect,  impair,  or  invalidate  the 
remainder  thereof,  but  shall  be  confined 
in  its  effect  to  that  part  of  this  Act 
declared  to  be  invalid. 
***** 

Analysis 

Sec.  121.  Severance  Clause 

This  Section  makes  clear  that  in  the 
event  any  court  of  competent 
jurisdiction  declares  any  part  of  this  Act 
to  be  invalid,  such  action  shall  be 
confined  to  that  part  alone,  and  shall  not 
affect  the  validity  of  the  remainder  of 
the  Act.  The  source  of  this  Section  is 
“1976  N.Y.  Laws.”  ch.  955  (12) 
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(McKinney),  which  concerns  medical 
malpractice. 

***** 

Code 

Sec.  122.  Effective  Date 

This  Act  shall  be  effective  with  regard 
to  all  product  liability  claims  Hied  on  or 
after - ,  19 - 

*  Alternative  Section 

[This  Act  shall  be  effective  with 
regard  to  all  claims  accruing  on  or  after 

- .  19 - .  It  shall  be 

prospective  in  operation,  and  shall  only 
apply  to  a  product-related  harm 
occurring  on  or  after  this  date.  When  the 
facts  giving  rise  to  a  claim  are 
discovered  or  should  have  been 
discovered  after  this  date,  this  Act  shall 
govern  the  claimant's  action.  When  the 
facts  giving  rise  to  a  product-related 
harm  are  discovered  or  should  have 
been  discovered  prior  to  the  effective 
date  of  this>Act,  the  law  of  this  State 
which  was  applicable  at  the  time  of  such 
discovery  shall  govern  the  claimant's 
action.] 

*  *  *  *  * 

Analysis 

Sec.  122.  Effective  Date 

The  issue  of  the  effective  date  of  a 
tort-related  statute  has  not  been  given 
intense  analysis  in  legal  periodicals — 
perhaps  because  there  have  been 
relatively  few  legislative  initiatives  in 
the  tort  area.  In  an  attempt  to  balance 
fairness  to  all  parties  against  procedural 
convenience,  the  drafters  of  this  Act 
have  chosen  to  apply  the  statute  to  all 
claims  filed  after  die  effective  date. 

The  shortcoming  of  this  approach  is 
that  it  may  create  a  rush  to  the 
courthouse — or,  conversely,  a  delay — by 
claimants'  attorneys.  Also,  the  new  law 
will  apply  to  some  injuries  that  occurred 
before  the  effective  date. 

On  the  other  hand,  since  the  Act  does 
not  create  new  causes  of  action,  but 
condenses,  clarifies,  and  balances 
common  law  development,  the  approach 
taken  is  a  fair  one.  Also,  it  allows 
claimants,  product  sellers,  and  insurers 
to  know,  with  precision,  what  law  will 
be  applied  to  a  claim.  See  "1979  Minn. 
Laws"  ch.  81,  Section  3;  "Conn.  Gen. 
Stat."  Section  52-572 1  (rev.  1979);  cf. 
"Peterson  v.  City  of  Minneapolis."  285 
Minn.  282, 173  N.W.2d  353  (1969); 
"Godfrey  v.  State,"  84  Wash.  2d  959,  530 
P.2d  630  (1975);  see  also  Annot.,  37 
“A.L.R.3d"  1438  (1971). 

Because  state  legislatures  are  likely  to 
differ  about  the  issue  of  effective  date, 
an  alternative  approach  has  been 
drafted.  The  alternative  provision  would 
have  the  Act  apply  only  to  a  harm 


actually  sustained  or  causes  of  action 
discovered,  or  which  should  have  been 
discovered  {e.g.,  latent  disease)  on  or 
after  the  effective  date.  This  approach 
makes  the  Act  fully  prospective  in 
nature  and  recognizes  that  certain 
illnesses,  such  as  malignancies,  only 
become  discoverable  some  time  after 
the  actual  contact  with  the  product.  In 
the  case  of  disease  or  other  illness  with 
delayed  effects,  the  Act  would  apply  if 
the  harm  or  the  cause  thereof  were 
discovered  on  or  after  the  effective  date. 
See  Section  109(C);  see  also  73  "Am.  Jur. 
2d"  “Statutes"  Sections  385  et  seq. 

(1974). 

A  significant  shortcoming  of  this 
alternative  approach  is  that  for  many 
years  it  will  leave  claimants,  product 
sellers,  and  insurance  ratemakers  with 
two  potential  sources  of  product  liability 
law — existing  common  law  and  this  Act. 
It  should  be  noted  that  the  phrase  “the 
law  of  this  State,"  as  used  in  the 
alternative,  includes  a  state's  conflict  of 
law  rules  as  well  as  its  substantive 
product  liability  law. 
***** 

Appendix  A — A  Bibliography  of  Major 
Compendium  Sources  Reviewed  in 
Connection  With  the  Model  Code 

Final  Report,  Interagency  Task  Force  on 
Product  Liability  (NTIS,  1977). 

Product  Liability  Legal  Study,  Interagency 
Task  Force  on  Product  Liability  (NTIS,  1977). 

Product  Liability  Industry  Study, 
Interagency  Task  Force  on  Product  Liability 
(NTIS.  1977). 

Product  liability  Insurance  Study, 
Interagency  Task  Force  on  Product  Liability 
(NTIS,  1977). 

Selected  Papers.  Interagency  Task  Force  on 
Product  Liability  (NTIS,  1978). 

Insurance  Services  OfFice,  Product  Liability 
Closed  Claims  Survey:  A  Technical  Analysis 
of  Survey  Results  (ISO,  1977). 

Product  Liability  Insurance,  A  Report  of  the 
Subcommittee  on  Capital,  Investment  and 
Business  Opportunities  of  the  Committee  on 
Small  Business,  H.R.  Rep.  No.  95-997, 95th 
Cong.,  2d  Sess.  (1978). 

“Impact  on  Product  Liability":  Hearings 
before  the  Senate  Select  Committee  on  Small 
Business,  94th  Cong.,  2d  Sess.,  95th  Cong.,  1st 
Sess.  (1976-77). 

“Product  Liability  Insurance”:  Hearings  on 
S.  403  before  the  Consumer  Subcommittee  of 
the  Senate  Committee  on  Commerce,  Science 
and  Transportation,  95th  Cong.,  1st  Sess. 
(1977). 

Department  of  Commerce  Task  Force 
Report  on  Product  Liability  Insurance  (State 
of  Michigan,  1978). 

Final  Report  of  the  Governor’s  Task  Force 
on  Product  Liability  (Maine,  1978). 

Product  Liability:  An  Overview,  Wisconsin 
Legislative  Council,  Research  Bulletin  78 
(1978). 

Illinois  House  of  Representatives,  Judiciary 
1  Subcommittee  on  Product  Liability.  Report 
and  Recommendations  (1978). 


Report  of  the  Senate  Product  Liability 
Study  Committee,  State  Capitol,  Georgia 
(1978). 

Report  of  the  Senate  Select  Conunittee  on 
Product  Liability,  Missouri  Senate  (1977). 

American  Law  Institute,  Restatement 
(Second)  of  Torts,  Section  402A  and 
Appendices  (1965). 

Defense  Research  Institute,  Inc.,  Products 
Liability  Position  Paper  (1976). 

The  Alliance  of  American  Insurers,  Product 
Liability  Tort  Reform  Proposals  (1976). 

Proposed  Uniform  State  Product  Liability 
Act  (National  Product  Liability  Council). 

American  Insurance  Association,  Product 
Liability  Legislative  Package  (1977). 

The  California  Citizens'  Commission  on 
Tort  Reform,  Righting  the  Liability  Balance 
(1977). 

A  review  was  also  conducted  of  all 
enacted  state  product  liability  laws,  all 
proposed  federal  product  liability  laws, 
and  major  proposed  state  product 
liability  laws,  as  well  as  all  law  review 
and  other  related  literature  and  major 
case  law  reported  or  published  since  the 
completion  of  the  Interagency  Task 
Force’s  seven-volume  Legal  Study  in 
December  1976,  That  study  reviewed 
case  law  and  literature  published  prior 
to  that  date.  Consideration  was  also 
given  to  pre-1976  sources  that  were  not 
reviewed  by  the  Legal  Study. 
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